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FORWARD 


This  final  environmental  impact  statement  is  submitted 
pursuant  to  the  Montana  Environmental  Policy  Act,    (MEPA) ,  Section 
69-6504    (b)(3).     The  statement  was  prepared  by  the  Staff  Services 
Division,  with  the  aid  of  the  Reclamation  Division,  of  the 
Montana  Department  of  State  Lands  and  regards  the  promulgation 
of  rules  and  regulations  pursuant  to  Chapter  325,  Session  Laws 
of  Montana,  1973,  The  Montana  Strip  Mining  and  Reclamation  Act. 

The  rules  and  regulations  covered  by  this  statement  are 
proposed  for  adoption  after  careful  examination  and  review  of 
comments  received  on  a  draft  set  of  rules  and  regulations  and  a 
draft  Environmental  Impact  Statement. 

Under  MEPA,  all  interested  parties  have  thirty   (30)  days 
to  comment  following  publication  of  a  final  environmental  impact 
statement.     If,  within  that  time,  no  credible  evidence  is  sub- 
mitted to  show  that  the  rules  and  regulations  as  proposed  should 
not  be  promulgated  they  will  be  adopted  as  put  forth. 

Comments  should  be  submitted  to  the  Staff  Services  Division, 
Montana  Department  of  State  Lands,  Capitol  Station,  Helena, 
Montana,  by  August  5,  197  3,  or  given  at  the  public  hearing  on  the 
proposed  rules  and  regulations  pursuant  to  Chapter  325  in  Helena 
on  July  19,  1973. 


SUMMARY 


The  Department  of  State  Lands  and  the  Board  of  Land  Comm- 
issioners is  considering  adoption  and  promulgation  of  proposed 
rules  and  regulations  pursuant  to  Chapter  325,  Session  Laws  of 
Montana,  1973,  an  act  entitled  The  Montana  Strip  Mining  and 
Reclamation  Act. 

The  rules  and  regulations  covered  by  this  statement  are 
a  result  of  the  draft  of  the  proposed  rules  and  comments  and 
further  information  received  in  response  to  that  draft. 

The  rules  and  regulations  cover  all  aspects  of  mined  land 
reclamation  and  can  be  summarized  as  follows: 

MAC  26-2.10    (10)-S10190.     This  rule  contains  the  app- 
lication form  that  must  be  completed  and  submitted  to  the  depart- 
ment when  an  operator  is  seeking  a  permit  to  conduct  surface 
mining  operations  pursuant  to  the  provisions  of  the  Montana  Strip 
Mining  and  Reclamation  Act. 

MAC  26-2.10 (10) -S10200.     This  rule  contains  the  app- 
lication form  that  must  be  completed  and  submitted  to  the  depart- 
ment when  an  operator  is  seeking  a  permit  to  conduct  prospecting 
activities  pursuant  to  the  provisions  of  the  Act. 

MAC  2602.10  (10) -S20220.     This  rule  contains  the  planting 
report  form  that  must  be  completed  and  submitted  by  those  persons 
conducting  mining  operations  under  a  valid  permit  issued  by  the 
department . 

MAC  26-2.10 (10)-S10230.     This  rule  contains  the  surface 
mining  permit  form  that  will  be  issued  by  the  department  when  an 
applicant  has  satisfied  all  of  the  requirements  of  the  Montana 
Strip  Mining  and  Reclamation  Act. 

MAC  26-2.10  (10)-S10240.     This  rule  contains  the  pros- 
pecting permit  form  that  will  be  issued  by  the  department  when 
an  applicant  has  satisfied  all  of  the  requirements  of  the  Act. 

MAC  26-2.10  (10)-S10250.     This  rule  contains  the  reclama- 
tion bond  form  that  must  be  completed  and  submitted  to  the  depart- 
ment as  part  of  an  application  for  a  mining  or  prospecting  permit 
under  the  Montana  Strip  Mining  and  Reclamation  Act. 

MAC  26-2.10  (10)-S10260.     This  rule  contains  the  savings 
certificate  form  that  may  be  submitted  to  the  department  as  an 
alternate  form  of  surety  under  the  Montana  Strip  Mining  and  Rec- 
lamation Act. 


MAC  26-2.10  (10) -S10270.     This  rule  describes  in  detail 
what  information  must  be  submitted  to  the  department  when  an 
operator  applies  for  a  mining  permit  pursuant  to  the  provisions 
of  the  Act. 

MAC  26-2.10 (10)-S10280.     This  rule  describes  in  detail 
the  information  that  must  be  included  in  an  application  for  a 
prospecting  permit. 

MAC  26-2.10  (10)-S10290.  This  rule  defines  the  terms 
"access  roads"  and  "haulageway  roads"  as  used  in  the  rules  and 
regulations. 

MAC  26-2.10  (10)-S10300.  This  rule  describes  in  detail 
what  information  must  be  included  in  the  preplanning  report  that 
must  be  submitted  to  the  department  as  Dart  of  an  aDDlication  foi 


submitted  to  the  department  as  part  of  an  application  for 
a  permit. 

MAC  26-2.10  (10)-S10320.     This  rule  describes  in  detail 
the  minimum  standards  and  procedures  that  must  be  used  to  mini- 
mize surface  damage  to  adjacent  lands  and  water,  reduce  noise 
effects,  and  protect  the  public  safety  and  welfare.     These  regu- 
lations do  not  in  anyway  modify  or  amend  existing  state  and  fed- 
eral blasting  regulations. 

MAC  26-2.10  (10)-S10330.     This  rule  describes  in  detail 
the  procedures  that  must  be  used  to  prevent  the  degradation  of 
those  waters  of  the  State  that  will  be  affected  by  a  proposed 
mining  operation. 

MAC  26-2.10 (10) -S10340.     This  rule  describes  in  detail 
the  topsoiling  requirements  that  must  be  complied  with  as  part 
of  an  approved  reclamation  plan. 

MAC  26-2.10  (10)-S10350.  This  rule  describes  in  detail 
the  planting  and  revegetation  requirements  that  must  be  complied 
with  as  part  of  an  approved  reclamation  plan. 


The  only  alternative  to  the  proposed  rules  and  regulations 
is  that  of  adopting  different  rules  than  those  proposed. 

The  impact  of  the  proposed  rules  on  the  environment  should 
be  positive  as  strip  mining  may  occur  in  any  case  and  the  proposed 
rules  are  intended  to  supplement  the  provisions  of  the  law  to  help 
minimize  the  adverse  impacts  of  strip  mining. 


DESCRIPTION  OF  PROPOSED  ACTION 


The  proposed  action  is  adoption  and  promulgation  of  rules  and 
regulations  pursuant  to  Chapter  325,  Session  Laws  of  Montana,  1973, 
an  act  entitled  The  Montana  Strip  Mining  and  Reclamation  Act. 

The  purpose  of  the  rules  and  regulations  is  to  fulfill  the  gen- 
eral mandate  in  Section  4(3)  of  Chapter  325  that  "The  board  shall 
adopt. . .general  rules  pertaining  to  strip  mining  to  accomplish  the 
purposes  of  this  act." 

Sections  5(7),  6(4),  8(2),  10(1),  10  (2e),  11(4),  12,  13,  14(1), 
15,  and  16  direct  that  rules  and  regulations  be  promulgated  to  acc- 
omplish the  purposes  of  each  of  those  specific  sections. 

Section  2  of  the  act  enumerates  the  purposes  of  the  act  which 
the  rules  and  regulations  are  to  help  accomplish: 

—to  maintain  and  improve  the  state's  clean  and  healthful  en- 
vironment for  present  and  future  generations, 

—to  protect  its  environmental  life-support  system  from  degradation, 

—to  prevent  unreasonable  degradation  of  its  natural  resources, 

—to  restore,  enhance,  and  preserve  its  scenic,  historic,  arch- 
eologic,  scientific,  cultural,  and  recreational  sites, 

— to  demand  effective  reclamation  of  all  lands  disturbed  by 
the  taking  of  natural  resources,  and 

—to  require  the  legislature  to  provide  for  proper  administration 
and  enforcement,  create  adequate  remedies,  and  set  effective  re- 
quirements and  standards   (especially  as  to  reclamation  of  disturbed 
lands)  in  order  to  achieve  the  aforementioned  objectives. 


ENVIRONMENTAL  IMPACT 

Since  Chapter  325,  Session  Laws  of  Montana,  1973,  states  that 
the  State  Board  of  Land  Commissioners  shall  adopt  rules  and  regula- 
tions pursuant  to  that  law,  this  statement  cannot  deal  with  the 
advisability  of  adopting  or  not  adopting  rules  and  regulations  but 
only  with  the  proposed  provisions  contained  in  them.  Therefore, 
this  statement  will  concern  itself  with  the  purpose  and  content  of 
the  proposed  rules  and  their  probable  impact  on  various  environmental 
components  rather  than  on  the  administrative  action  of  issuance. 
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The  adoption  and  promulgation  of  the  proposed  rules  and  reg- 
ulations should  have  no  significant  adverse  effects  on  the 
environment.     Since  it  is  assumed  that  mining  may  occur  anyway, 
the  proposed  rules  and  regulations  should  have  a  positive  impact 
because  they  are  designed  to  supplement  the  law's  intent  to  min- 
imize the  impact  of  strip  mining  on  Montana's  ecosystems. 

Each  rule  is  discussed  separately  below. 

Rule  It     Application  for  a  Strip  Mining  Permit 

This  rule  specifies  additional  information  and  procedures 
and  clarifies  those  procedures  existing  for  strip  mining  permit 
applications  under  the  Montana  Strip  Mining  and  Reclamation  Act. 
The  additional  information,  along  with  that  supplied  under  Rule  3, 
Preplanning,  will  provide  the  Department  with  adequate  information 
to  determine  whether  the  applicant  is  entitled  to  a  permit  to  strip 
mine  under  the  provisions  and  restrictions  of  Chapter  325. 

There  are  three  sections  of  this  rule  that  are  of  particular 
importance.     Section   (a)  specifies  that  "All  tests,  analyses  or 
surveys  carried  out  pursuant  to  these  rules  and  regulations  shall 
be  performed  or  certified  by  a  qualified  person.     The  method  and/or 
procedures  used  in  a  given  test,  analysis  or  survey  shall  be 
described."    This  section  helps  guarantee  that  all  analyses  done 
will  be  done  properly,  without  bias,  and  using  the  most  accurate 
techniques  available. 

i 

The  regulations  in  Rule  1  also  require  a  listing,  location, 
and  description  of  the  archaeological,  historical,  ethnological, 
cultural,     scenic,  topographic  and  geologic  values  of  the  area  to 
be  affected.    Along  with  this,  the  applicant  must  show  that  the 
area  and  neighboring  land  does  not  possess  special,  exceptional, 
critical,  or  unique  characteristics. 

If  it  should  be  shown  by  information  submitted  with  the  app- 
lication or  by  other  data  available  to  the  Department  that  the 
area  has  unique  values,  the  Department  cannot  grant  a  permit 
(Section  9(2),  Chapter  325).     The  implementation  of  this  provision 
should  result  in  a  positive  impact  on  the  physical  environment 
but  may  also  have  a  possible  detrimental  impact  on  the  economic 
component  as  it  relates  to  short  range  employment  and  mineral  re- 
source production  on  a  specific  proposed  mining  site.  Although 
the  amount  of  land  possessing  such  characteristics  which  may  be 
utilized  for  eventual  mineral  resource  production  is  unknown  at 
present,  it  is  not  anticipated  that  the  amount  of  such  land  is 
sufficient,  compared  to  the  total  mineral  reserves  in  Montana,  to 
cause  a  significant  impact  on  the  economic  environment. 


3- 


Rule  2:  Prospecting 

This  rule  covers  all  aspects  of  prospecting.     It  includes 
provisions  for  application,  road  and  drill  sites,  and  reclamation. 
The  regulations  covering  prospecting  will  have  a  positive  impact 
on  the  environment  because  for  the  first  time,  the  State  will 
have  some  control  over  prospecting  activities  for  coal  and  uranium. 

Rule  2  helps  implement  the  intent  of  Chapter  325  to  keep  the 
negative  impacts  of  prospecting  activities  to  a  minimum  and  to 
adequately  reclaim  all  disturbances  and  drill  sites  relating  to 
that  prospecting. 

Rule  3;  Definitions 

This  rule  should  have  no  direct  effect  on  environmental  quality. 

Rule  4;  Preplanning 

This  rule  requires  adequate  mine  site  inventories  of  soils, 
vegetation,  wildlife,  water,  and  overburden  characteristics.     It  also 
requires  submission  of  information  for  the  entire  anticipated  life 
of  the  operation  even  though  permits  can  be  issued  for  only  one  year. 
These  provisions  thus  allow  the  Department  and  the  operator    to  take 
into  account  the  long-range  effects  of  the  method  of  operation  and 
proposed  reclamation  activities.     By  looking  ahead,  potential  pro- 
blems and  values  can  be  recognized  and  dealt  with  before  environ- 
mental damage  can  occur,  thus  minimizing  or  eliminating  adverse  impact 

Rule  5;     Mining  and  Reclamation  Plan 

Rule  5  contains  provisions  which  affect  the  environmental  impact 
of  strip  mining  operations,  including  an  economic  impact,  not  only 
in  terms  of  future  economic  use  of  the  land,  but  also  the  cost  of 
producing  minerals. 

In  all  probability  the  additional  costs  of  reclamation  will  be 
passed  on  to  the  consumer  thru  a  percentage  of  the  energy  costs. 
Since  the  costs  of  reclamation  and  their  relation  to  the  value  of 
minerals  removed  will  be  different  for  each  operation  it  is  almost 
impossible  to  quantify  the  additional  cost  to  the  consumer. 


Rule  5 (a) ,  Backfilling  and  Grading,  has  several  sections  which 
are  especially  important  in  the  implementation  of  Chapter  325' s 
intent . 

Section  iii  specifies  that  fly  ash  which  is  proposed  as  fill 
for  worked  out  strip  mines  must  be  adequately  tested  and  analyzed 
to  insure  that  there  will  not  be  any  detrimental  effect  to  any 
component  of  the  environment. 

Section  vi  requires  terracing  where  the  simple  grading  require- 
ments will  not  suffice  to  conserve  moisture  and  prevent  erosion. 
Both  the  grading  and  terracing  requirements  make  allowance  for  more 
time  for  moisture  infiltration  into  the  soil  thus  reducing  water 
loss  thru  surface  runoff.     These  provisions  also  will  result  in 
lower  soil  erosion  and  accompanying  stream  sedimentation. 

Section  v  requires  that  no  final  graded  slopes  be  steeper  than 
5:1.     Grading  to  a  5:1  slope  or  less  allows  soil  preparation  and 
seeding  to  be  done  by  proper  machinery  and  provides  a  better  environ- 
ment for  the  establishment  of  vegetation.    The  grading  requirements 
thus  provide  for  improved  revegetation ,  both  in  time  and  in  quality, 
of  disturbed  land.     In  some  cases  where  the  slope  of  the  original 
land  was  steeper  than  5:1,  the  grading  requirement  provides  opport- 
unities for  land  use  conversion.     For  instance,  land  which  was 
formerly  good  wildlife  habitat  could  become  level  enough  for  agri- 
cultural purposes  or  housing  sites. 

■ 

The  cost  of  leveling  spoil  piles  is  also  a  factor.     The  tables 
below,  taken  from  a  report  issued  by  the  Land  Reclamation  Task 
Force, North  Central  Power  Study*,  give  some  indication  of  the  economic 
problems  involved.     It  must  be  recognized  that  these  figures  are 
subject  to  change  from  operation  to  operation  and  will  definitely 
increase  as  time  goes  on  and  costs  rise. 

*"Report  of  the  Land  Reclamation  Task  Force:     North  Central  Power 
Study",  Thomas  A.  Gwynn,  et.  al. ,  March,  1971 


1 


TABLE  I 

m 

estimated  Cost  Per  Acre  for  Leveling  Overburden  Piles  with  5:4  Slopes  (80%) 

to  other  Slopes.         ~~  "  ~*  5  

Final  Graded  Slopes 

Width  of  Pit              0%                      20%  26%  34% 

100'                          *217.81            $163.37  $147.04  $125.28 

200'                          $677.63            $508.28  $457.46  $389.76 


fnr  ^?;tinn^ed  S°^n.PSr  t0?  °f  COal  Pro<^ced  can  also  be  calculated 


TABLE  II 

Estimated  Cost  Per  Ton  of  Coal  for 


Final  Graded  Slope  of  Spoils 


an  Piles 


T°?^f  Coal/Acre  0%  20%  26%  34% 

X  1000  40     80  >40  80  40     80  40  80 

Width  of  Pit 

100'  -O054   '0027  .0040   .0020  ,0036   .0018  .0031  .0015 

200'  -169     -0083  -0127   .0063  .0014   .0057  .0097  .0048 
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Rule  5(c),  Buffer  Zones,  requires  that  all  mining  activities r 
including  reclamation,  cease  within  100  feet  of  certain  land  owner- 
ship, topographic,  and  other  significant  boundaries  or  land  features. 
This  section  assures  protection  of  important  land  features ,  natural 
values,  and  personal  property  rights.     It  also  provides  for  adequate 
reclamation  of  highwalls  near  topographic  or  geologic  barriers. 

Buffer  zone  requirements  cause  a  certain  amount  of  coal  to  be 
left  unmined,  at  least  by  surface  techniques,  and  a  resultant  loss 
of  revenue  to  the  operator  and  the  mineral  owner   (lessor) . 


Rule  6;  Blasting 

This  rule  helps  fulfill  the  requirement  of  Section  10 (2) (e)  of 
Chapter  325  that  a  mining  operator  "use  explosives  in  connection 
with  the  operation  only  in  accordance  with  department  regulations 
designed  to  minimize  noise,  surface  damage  or  adjacent  lands  and 
water  pollution,  insure  public  safety,  and  for  other  purposes . " 

The  blasting  regulations  have  no  anticipated  direct  effect  on 
water,  air,  wildlife  or  vegetation.     These  provisions  do,  however, 
require  the  operator  to  prevent  damage  to  wells,  waterways  and  water 
storage  facilities. 

Scheduled  blasting  only  during  daylight  hours  will  help  to 
reduce  the  impact  of  noise  from  the  blasting  operations.     In  addition 
these  rules  help  guarantee  the  safety  of  the  workers \  other  persons, 
and  personal  and  public  property. 


Rule  7:     Water  Quality:     Impoundment,  Drainage  &  Treatment. 

This  section  provides  for  controls  to  insure  the  quality  of 
the  water  that  is  or  will  be  affected  by  a  mining  operation  as 
mandated  by  Section  10(2) (c)  of  Chapter  325.     These  controls  are 
in  addition  to,  and  correlate  with,  the  proposed  water  quality 
standards  issued  by  the  Montana  Department  of  Health  and  Environ- 
mental Sciences. 

Rule  7(a),  Non-degradation  of  Waters,  insures  that  all  waters 
that  might  be  affected  by  a  mining  operation  which  have  a  higher 
quality  than  that  allowed  by  established  state  or  federal  standards 
will  not  be  degraded  to  those  standards. 

Rule  7(b),  Impoundment  and  Treatment,  sets  up  criteria  for 
treatment  and  facilities  and  puts  forth  allowable  limits  for  certain 
types  of  runoff,  sedimentation,  and  other  possible  pollutants. 
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Both  of  these  sections  help  assure  that  the  surface  waters  of 
the  State  of  Montana  that  could  possibly  be  affected  by  mining 
operations  are  kept  at  a  high  quality,  aesthetically  pleasing  standard. 
Aquatic  habitat  for  wildlife  and  vegetative  species  will  continue 
to  be  available  and  uncontaminated. 


The  water  quality  provisions  will  add  to  the  cost  of  producing 
minerals.     However,  allowing  discharge  of  water  which  would  degrade 
existing  water  quality  would  unquestionably  add  to  downstream  water 
treatment  costs  for  others  or  could  possibly  be  outweighed  by  the 
economic  loss  suffered  by  users  who  could  not  beneficially  use 


This  rule  provides  specific  direction  for  topsoil  salvage  and 
retopsoiling  as  required  by  Section  11(3)  of  Chapter  325. 

In  most  cases  replacement  of  topsoil  will  cause  vegetation  of 
a  good  quality  and  quantity  to  come  back  quickly.     Several  secondary 
effects  will  result  from  this  including  reduction  of  wind  and 
water  erosion,  better  quality  habitat  for  grazing  species,  and  a 
more  aesthetically  pleasing  landscape. 


Rule  9 ;     Planting  and  Revegetation 

The  provisions  contained  in  this  rule  will  help  implement  and 
clarify  Section  12  of  Chapter  325  which  requires  establishment  of 
a  suitable  permanent  diverse  vegetative  cover. 

A  vegetative  cover  will  reduce  erosion  and  runoff  thus  helping 
control  sedimentation.     It  will  also  have  a  positive  impact  on 
terrestrial  wildlife  in  that  it  will  provide  food,  cover,  and  general 
habitat  particularly  if  one  of  the  reclaimed  uses  is  for  wildlife. 

The  section  requiring  soil  supplements  could  have  an  adverse 
impact  on  water  quality  and  aquatic  life  if  excess  amounts  of  the 
supplement  were  allowed  to  enter  a  surface  water  system. 

Recreational  value  and  landscape  esthetic  value  of  the  reclaimed 
land  will  depend  greatly  on  the  successful  revegetation  of  the  area 
affected.     These  rules,  supplementing  Section  12  of  Chapter  325, 
provide  for  that  successful  revegetation. 


polluted  water. 


Rule  8:  Topsoiling 
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Relationship  between  Local  Short-Term  Uses  of  Man's  Environment  and 
the  Maintenance  and  Enhancement  of  Long-Term  Productivity^ 

The  stated  purposes  of  Chapter  325  relate  directly  to  the  main- 
tenance and  enhancement  of  long  term  productivity  of  the  environment. 
The  short  term  uses  which  are  regulated  are  strip  mining  and  prospecting. 
The  rules  and  regulations  are  the  means  which  the  legislature  deter- 
mined would  be  used  to  achieve  the  purposes  of  Chapter  325.  Beyond 
the  reclamation  requirements  of  Chapter  325  and  the  rules  and  reg- 
ulations there  is  the  significant  decision  made  by  the  legislature 
that  the  department  shall  deny  permits  for  strip  mining  when  the  short 
term  use  of  the  environment  by  mining  precludes  or  significantly 
damages  a  long  term  use.     The  rules  and  regulations  specify  the  data 
which  the  department  will  use  to  make  a  preliminary  determination  as 
to  whether  the  land  to  be  disturbed  by  the  mining  or  prospecting  can 
be  reclaimed  to  meet  the  purposes  and  criteria  of  Chapter  325 ,  whether 

the  land  possesses  special,  exceptional,  critical,  or  unique  character- 
istics as  defined  by  Section  9(2)  of  Chapter  325,  or  whether  mining 
or  prospecting  will  adversely  affect  the  use,  enjoyment  or  funda- 
mental character  of  neighboring  land  having  such  characteristics. 
If  any  of  these  three  criteria  are  determined  to  be  true  for  the 
proposed  mining  or  prospecting  operation  the  department  may  not  issue 
a  permit. 


Irreversible  and  Irretrievable  Commitments  of  Resources 


The  proposed  rules  and  regulations  contain  no  additional  comm- 
itment of  resources  which  are  not  inherent  in  the  purposes,  con- 
cepts and  provisions  of  Chapter  325. 

Backfilling,  grading,  highwall  reduction,  construction  of  treat- 
ment facilities,  topsoil  salvage  and  planting  provisions  of  Chapter 
325  and  the  rules  and  regulations  will  require  the  irreversible 
commitment  of  petroleum  resources  used  to  power  equipment.  Neither 
the  amount  nor  the  effect  on  the  supplies  available  for  other  energy 
needs  has  been  determined. 

The  denial  of  any  permits  to  strip  mine  will  mean  a  short  term 
commitment  to  allow  a  particular  mineral  resource  to  remain  in  the 
earth  unless  underground  methods  are  used  to  mine.     This  commitment 
is  not  irreversible. 
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APPENDIX 


In  accordance  with  Section  6 (a) 7  of  the  Revised  Guidelines  for 
Environmental  Impact  Statements  required  by  the  Montana  Environmental 
Policy  Act  of  1971,  comments  received  on  the  rules  and  regulations  have 
been  summarized  and  follow  herein.     The  full  text  of  each  written  comment 
is  available  for  review  in  the  office  of  the  Environmental  Coordinator, 
Staff  Services  Division,  Department  of  State  Lands. 


KEY 

GT  -  Gene  Tuma,  Peabody  Coal 

EQC  -  Environmental  Quality  Council 

DNR  -  Department  of  Natural  Resources 

F&G  -  Fish  and  Game 

MCC  -  Montana  Coal  Council 

NRDC  -  Natural  Resources  Defense  Council 

SCS  -  Soil  Conservation  Service 

E-CON  -  Ecological  Consulting  Service 

KR  -  Knife  River  Coal  Company 

AC  -  Archie  Cochrane 

CUR.  -  Robert  Curry,  UM 


Each  comment  in  the  following  summary  can  be  identified  as  to  its  origin 
by  referring  to  the  above  key. 
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I.  APPLICATIONS 


(1) (a) (i)     It  would  seem  ethnological  and  cultural  values  should  not  be 
a  major  concern  of  the  Department.  GT 

A.      (l)(a)(i)     Survey  and  listing  "should  be  expanded  to  include   (1)  loc- 
ation and  extent  of,    (2)  detailed  description  of  and,  also,  perhaps  some 
criteria  should  be  given  as  to  what  constitutes  "archaeological,  historical, 
ethnological ,  and  cultural  values . "  DNR 

(1)  (a)  (ii).     This  section  on  fish  and  wildlife  should  be  expanded  to  in- 
clude more  information  about  habitat  requirements,  limiting  conditions, 
specie  diversity,  population  density,  reproductive  potential,  carryinq 
capacity,  population  dispersal,  and  specie  interaction.  DNR 

(1)  (a) (ii)    A  survey  of  wildlife  taken  near  an  active  mine  will  produce 
results  which  are  nearly  useless  since  the  area  is  already  affected  I 
suspect  the  Sharp  Tailed  Grouse  populations  has  increased  dramatically 
due  to  the  availability  of  water,  alfalfa,  and  annual  grains.    A  survey 
ot  the  type  mentioned  will  require  an  outside  specialist  and  the  results 
obtained  will  be  of  little  use  to  anyone  other  than  the  Fish  and  Game 
Department.     I  do  not  feel  industry  should  be  required  to  do  research  for 
any  State  Agency  wherein  the  resulting  data  is  not  directly  applicable 
to  that  industry.  {pr^ 

There  is  insufficient  detail  in  the  socio-archaeological  reporting  require- 
ments of  the  regulations.     To  insure  that  operators  have  a  clear  under- 
standing of  these  requirements  and  state  policy  regarding  them,  non-exclu- 
hiV!^      m?Wn!  °f  sections   (l)(a)(i),    (l)(a)(iii),  and   (1)  (a)  (iv)  should 
ae  added.     The  breakdowns  should  be  composed  so  as  to  suggest  the  range  of 
archaeological,  historical,  cultural,  scenic,  and  unique  values  which  the 
Department  will  consider  in  rendering  a  decision  on  a  surface  mining  or 
prospecting  permit  application.     They  should  also  indicate  that  the  Depa< 
ment  will  scrutinize  the  methodology  used  to  assess  them.     In  general,  it 
is  not  very  helpful  to  use  the  terms  "social",   "ethnological",  etc,  with- 
out delineating  some  guidelines  that  will  indicate  the  terms  are  used  in 
some  professional  sense.  EQC 

In  the  application  section,  paragraph  ii,  a  listing  of  the  fish  and  wild- 
life species  in  the  area  affected,  the  relative  abundance  of  these  species 
and  the  season  or  seasons  of  use  by  each  species  is  requested.     I  believe 
it  would  be  appropriate  that  as  these  inventories  and  listings  are  made 
they  be  associated  with  the  plant  communities  being  utilized  on  the  sites 
under  study.  F&G 

C.     In  paragraphs   (l)(a)(i),    (ii) ,    (iii),  you  place  a  burden  on  the  oper- 
ator which  is  unfair.     For  example,  under   (ii) ,  there  may  not  have  been 
any  sage  hens  in  an  area  for  20  years,  yet  the  day  the  operator  files  his 
application,  a  flock  of  sage  hens  migrate  into  the  area,  yet  the  operator 
has  not  listed  them.     Under  these  subheadings,  the  operator,  at  most,  shouV 
only  be  required  to  make  a  "general"  listing,  or  less  detailed  statement 
or  nis  findings  in  the  area. The  burden  of  a  detailed  study  should  be  on 
the  State  and  not  on  the  operator.  MCC 
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(1) (a) (iii).  Criteria  should  be  provided  to  determine  what  constitutes 
"local  scenic,  topographic,  and/or  geologic  formations  or  sites."  Also 
maps  showing  the  location  of  each  should  be  provided.  DNR 

(1)  (a) (iii)     Scenic  sites  are  a  matter  of  personal  opinion;  to  many  West 
ern  Montanans ,  Eastern  Montana  is  one  great  big  ugly.     I  have  no  idea 
what  a  topographic  site  might  be  and  am  equally  unsure  of  topographic 


More  specificity  is  also  needed  to  supplement  selective  denial  determin- 
ations  which  may  be  made  upon  application  or  application  for  renewal. 
The  operator  should  be  required  to  specify  the  anticipated  or  observed 
effects  of  his  operation  on  the  scenic,  archaeologic ,  and  economic  envi- 
ronment of  the  surrounding  areas.     For  example,  are  there  any  probable 
or  visible  social  dislocations   (or  complaints  on  file)  concerning  the 
adverse  effects  of  growth  on  adjacent  communities?    EQC  [ 

In  paragraph  v  of  the  same  section  it  states  that  the  department  will 
accept  information  in  less  detail  for  subheadings  i  or  ii  above  if  the 
application  is  for  a  prospecting  permit  that  does  not  involve  test  exca- 
vations.    I  would  like  to  see  that  particular  paragraph  expanded  to  in- 
clude "or  road  construction  that  disturbs  the  soil  and  plant  community". 
F&G 

(1)  (a) (iv)    The  eye  of  the  beholder  is  all  important  in  determining 
special,  exceptional,  critical,  or  unique  characteristics  I  GT 

(1) (b)     Submission  of  a  request  for  renewal  of  a  permit  about  30,  no  more 
than  60  days  prior  to  expiration  of  the  present  permit  will  get  into  con- 
flict with  the  120  days   (plus  120  days)  the  Department  has  to  approve  a 
permit  request.      (Senate  Bill  94  be  10)   Section  10  in  discussing  recla- 
mation and  reporting  but  reclamation  plans  are  tied  directly  to  a  mining 
permit.     Needs  clarification.  GT 

(1) (b) (i)     Should  read  "expected  total  life"  if  required  at  all.  GT 

(1)  (b) (iv)     There  need  to  be  more  restrictions  in  this  provision.  GT 

Specify,  in  the  rules,  procedures  for  obtaining  relevant  information  on 
potential  "special,  exceptional,  critical  or  unique  characteristics"  in 
particular  areas  from  knowledgeable  federal,  state  and  local  governmental 
agencies  and  professional  societies.     These  could  include,  for  example, 
the  State  Archeological  or  Historical  Society,  Game  and  Fish  Commission, 
Wildlife  Society,  the  Federal  Bureau  of  Sport  Fisheries  and  Wildlife, 
Bureau  of  Outdoor  Recreation,  and  so  forth.     A  regularized  system  of  re- 
questing information  on  particular  areas  could  be  instituted,  or  the  burden 
could  be  placed  on  the  applicant  affirmatively  to  show  that  pertinent 
agencies  have  stated  their  lack  of  objection  of  lack  of  knowledge  as  to 
whether  appropriate  areas  contain  such  special  characteristics.  NRDC 
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(1)  (b)  (i)  &    (ii)     A  map  of  standard  scale  should  be  required  for  both 
these  subsections.     The  maps  would  have  use  in  verifying  the  amount  of 
annual  reclamation  performed  in  determining  the  tax  credit  for  recla- 
mation work.  DNR 

(1)  (b)  (ii)    A  better  word  for  "accomplished"  is  "performed"  as  accomplish- 
ments sometimes  cannot  be  measured:     Whereas  performance  can.  MCC 

(1)  (b) (iv)     This  probably  leaves  open  to  interpretation  as  to  what  is 
"relevant  information."  MCC 

E.     Use  of  Photographs:     The  Department  should  seriously  consider  requir- 
ing the  attachment  of  color  photographs  to  the  prospecting  and  mining 
application  forms,  annual  reports  and  planting  and  revegetation  reports. 
The  expense  to  the  operator  would  be  comparatively  small   (Polaroid  or 
similar  inexpensive  processes  could  be  used)  while  the  advantage  could 
conceivably  be  great  in  conveying  information  that  is  difficult  to  ex- 
press verbally.     The  number,  subjects  and  timing  of  the  photographs  could 
be  specified  in  the  rules.  NRDC 

We  note  and  appreciate  the  reliance  on  soil  surveys  and  realize  the  res- 
ponsibility we  will  have.     It  is  noted  that  the  application  for  a  permit 
to  mine  requires  that  the  material  to  be  submitted  with  the  plan  "shall 
cover  the  total  area  of  land  affected  in  the  life  of  the  operation."  We 
interpret  this  to  mean  that  a  soil  survey  is  required  for  the  entire  area 
of  operation  planned  by  each  company,  which  could  be  many  thousands  of 
acres  for  their  20  to  30  years  of  operation.     It  would  be  almost  impossible 
for  the  SCS  to  map  these  kinds  of  operations  in  the  time  frame  available 
with  our  present  rate  of  funding.     We  would  not  have  difficulties  keeping 
a  few  hundred  acres  ahead  of  mining  operations.     We  also  recognize  that 
it  is  not  a  requirement  that  the  SCS  make  the  survey,  but  believe  that 
our  surveys  will  provide  the  required  data.  SCS 

B.  Corporate  disclosure:     The  applicant  should  be  required  to  disclose 

its  corporate  nature  -  its  officers,  partners,  directors  and  all  individuals 
owning  10%  or  more  of  any  class  of  stock  -  since  this  is  the  only  way  the 
Department  can  ensure  compliance  with  Section  6  (2)  (F)  and   (G)  and  Section 
17(2).  NRDC 

C.  Renewal  Application:     The  rules  appear  to  require  only  the  sketchiest 
of  information  in  a  renewal  application.     See  Section  1(b).     This  under- 
cuts the  whole  notion  of  annual  permits  set  up  by  the  Act  as  an  incentive 
to  proper  performance,  since  if  a  renewal  becomes  a  pro  forma  matter,  as 
the  draft  rules  apparently  contemplate,  the  strong  thrust  of  the  Act  is 
lost.     Photographs,  inspection  reports  and  much  more  detailed  information 
should  be  required  in  order  to  be  consistent  with  the  Act.     The  Act  speci'ies 
that  permits  are  renewable  only  so  long  as  the  operator  is  "in  compliance 
with  the  requirements  of  this  Act,  the  rules  hereunder  and  the  reclamation 
plan"  so  that  the  application  for  renewal  must  at  least  contain  enough  in 
formation  to  determine  if  that  compliance  exists.     For  example,  the  re  wai. 
application  should  disclose  whether  any  of  the  land  to  be  mined  in  the 
coming  year  contains  any  special,  exceptional,  critical  or  'iniquo  charact- 
eristics. NRDC 
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The  extent  to  which  the  public  will  be  imrft-*,!  ^ 

in  the  basic  enforcement**  the  Act".  Cr?£r£  r  par*iciPate 
hearings  on  permit  applications  mfca  vl    *    ?  !         e  holdlng  of  public 

be  solLited'before  PPg„mCant  S£5v5.*5t£v£?  ^  COuld 

-SS^SS  aPPea^^^sarrhir^ll^if  feSfe*-  «-*r.l  ag- 
mits  could  be  required  to  seid  ennioo  ^  example,  the  applicants  for  per- 

(BLM,  USGS  or  BOO  and  a  reguLrSed  me?hSe„rSP°nSible  ?ederal  ^encies 
cess  of  disposing  of  applicatlonsZcouTotbedestfao?Sd?atScin  ^ 
(7)  Vegetation 

(a)    A  vegetation  survey  of  the  aroa  ^  i  =  * 
by  a  recognized  plant  ecologLtf  s„all"ccompanf  tne  application 'f0°mPlet?d 
liY  A1vec^J-qUil:ement'  thS  SUrVe^  sl>a??yincLIe:     Catl°n  ^  Permt' 
legumes  ana  i^XI*lE!l™So£S.?11  SPSCleS  °f  ^ '  Shrubs' 

grasses , 

(aa)  Species  composition; 

(ab)  Species  distribution; 

(ac)  Species  relative  dominance    den^it-™    «^  * 
shall  ^inclu^:^1-15  °f 

tSl     Correlation  olS^n  ocfcce  of  .*"*M  d^  °f  *^ 

(ac)     Correlation  between  occur^!  «5  sPecies  and  aspect  of  slope; 
determined  from  section  6-^i    occurrence  of  species  and  soil  analyses  as 

deterged  ^^^^^.^^8^  °f  and  soil  types  as 

JPecien^  J***  of  the  fish  and  wildlife 

jeopardy.     It  is  unlikely  that  any  Operator  win  E  °?erator  i» 

of  fish  and  wildlife  species?  and  i?  i«  n^K,^,  *e  able.to  lis*  all  types 
that  anyone  can  list  the  arShaSoloiLi?  P5?bablY  practical  to  assume 
cultural  values  of  the  areTaf3£r£X cal '  h^storical ,  ethn6logical ,  and 
regulations  are  so  Soad    and  fn  some  t^tanr!*™™1  ^  °f  the  ™les  ™* 
Place  the  operator  in  jeopardy      S?rona  douSHn^  V^U? '  ?S  t0  con^antly 
ment  could  attempt  to  revoke  in*™??  9  ?Ust  exist  whether  the  Depart- 

cussed.     Perhaps?  tht  rills  som\de^ '  such  as  I  have  dis- 

come  out  in  final  form  to  LSude  oSv  iEV  -°Uld  be  amSnded  before  th^ 
wildlife  and  fish  species,  F^V&^Jg^  acSvx?ies?  e?£  MC 
Further  Comments  on  Applications 

derinld?31  C°nSul«"9  S«vice  suggests  that  "relative  abundance"   (l.ii,  be 
SCS:     strikeword  "all"  l(a)ii 

Meeting  with  citizens'  groups:     1)  lfaH-ii  t  \ 

out  for  each  of  the  surveys?  specifics  should  be  spelled 

Also,  source  of  study  should  be  n  • 
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Aerial  photos  should  be  required  of  area 
and  after  mining. 

Placement  of  publication  announcement  of 


of  land  affected  before,  during, 
strip  mining  should  be  spelled  out. 


II.  DEFINITIONS 


SCS:     strike  "all"  2(a) 

E-Con:  add  definition  of  relative  abundance 
Exxon:     define  highwall 


3. PREPLANNING 


Section  3   (a) (i) (ab)  of  the  rules  requires  a  description  of  alternative 
water  supplies.     This  description  probably  should  also  require  comparative 
water  quality  data.     Is  the  water  of  the  alternate  aquifer  of  equal  quality 
to  that  supply  which  was  disrupted?  EQC 

D.  Under  paragraph   (3),    (aa) ,  regarding  wells  and  springs,  this  should 
only  be  "known"  wells  and  springs  and  a  sentence  should  be  added  "that 
such  a  listing  does  not  constitute  an  admission  by  the  operator  that 
mining  may  affect  these  known  wells  and  springs."     It  may  be  better  to 
rewrite  the  sentence  so  that  it  reads  as  follows:     "A  listing  of  known 
wells  and  springs  in  the  immediate  vicinity  of  the  mining  permit  area."  MCC 

(3)  (aa)     The  word  "known"  should  be  inserted  so  as  to  read,  "A  list  of  a] 1 
known  wells  and  springs..."     The  judgment  as  to  whether  a  well  or  spring 
is  affected  is  not  precise,  and  all  wells  and  springs  may  not  be  known  and, 
yet,  eventually  may  be  affected  by  mining.  MCC 

We  ask  that  you  do  not  require  the  mining  companies  to  make  an  admission 
before  the  fact  is  established  that  a  well  or  spring  may  be  affected. 
Whether  or  not  a  well  or  spring  may  be  affected  by  mining  is  a  matter  of 
determination  and  not  a  fact;  and,  certainly,  it  will  suffice  if  the  rule 
calls  for  each  company  to  list  known  wells  and  springs  in  the  area.  Wells 
and  springs,  of  course,  should  be  defined.  KR 

(3) (ab)  This  should  read  "A  description  of  known  alternative  water  supplies... 
MCC   

(3)  (a)  (i)     Regardless  of  the  information  included  in  the  required  report, 
it  cannot  and  will  not  assure  protection  of  off-site  water  supplies.  There 
are  too  many  variables  which  are  not  controlled  by  the  company  and  cannoL 
be  foreseen  by  the  company.  GT 

(3)  (a)  (i)  (aa)     This  should  read:     all  known  wells   GT 

E.  Under  paragraph  (3),  (b) ,  in  which  you  require  a  person  who  is  in  operation 
for  more  than  one   (1)  year  to  submit  an  intended  mining  and  reclamation 

plan  for  the  entire  life  of  the  operation,  this  provision  is  far  too  b«  > 
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Intended  mining  plan  for  the  life  of  the  operation  goes  far  beyond  the 
scope  of  the  law.     Such  a  provision  should  be  more  definitive  and  the  terms 
defined.  MCC 

Preplanning  ii(b)  we  are  asking  the  operator  to  submit  plans  for  the  entire 
life  of  the  operation.     The  operations  will  undoubtedly  go  20-30  years, 
wherever  available  deposits  can  be  ascertained,  but  under  certain  market 
conditions  who  knows  what  other  areas  might  be  expanded  or  for  that  matter 
abandoned  over  that  length  of  time.     I  don't  see  how  any  operator  can  see 
ahead  more  than  5  years  -   (I  can't  see  beyond  60  days  in  the  car  business 
it  changes  so  quickly) .     Believe  we  should  relax  this  point  -  especially 
since  it  was  pretty  well  conceded  amongst  all  of  us  on  the  committee  that 
we  would  be  amending  SB94  for  at  least  5  more  years!  AC 

In  talking  with  the  several  operators,  there  is  one  thing  I'm  sure  of  - 
each  has  his  on  peculiarities  when  it  comes  to  terrain,  depth  of  vein, 
water,  soil,  etc.,  etc.  and  it  is  almost  impossible  to  write  regulations 
that  will  cover  all  companies  equally.     Some  of  these  things  should  be 
left  up  to  your  discretion,  or  somebody  will  have  real  problems.     I  refer 
to  The  Mining  and  Reclamation  Plan  A(iv).     Box  cut  spoils  can  be  easy  for 
one  operation,  but  extremely  difficult  and  costly  for  another.     Why  not 
leave  this  to  the  operator  to  prove  to  you  that  one  way  of  getting  the 
job  done  is  better  than  spelling  it  out  with  a  regulation?    Under  (b) 
Grading  ii (aa)  I  would  suggest  in  the  last  sentence  after  the  word  of  - 
"any  spoils  including"  be  added.  AC 

In  Part  3  entitled,  Preplanning,  Part  (a),  Subsection  (i),  it  is  stated 
that  the  applicant  shall  provide  a  narrative  of  groundwater  hydrology 
including  lithology,  thickness,  permeability,  transmissibility ,  production 
data  if  any,  and  water  quality  analyses  for  each  aquifer  to  be  distrubed 
by  mining.     I  wonder  if  this  is  really  adequate?     In  fact',  are  we  not 
interested  in  the  effects  upon  recharge  or  primary  charging  of  aquifers, 
and  thus,  may  not  we  in  fact  rightfully  ask  for  information  on  the  ground- 
water hydrology  of  each  potential  aquifer  which  is  subject  to  recharge 
from  the  area  to  be  strip-mined?     I  would  think  that  those  aquifers  to  be 
physically  mined  are  not  the  ones  that  are  as  important  as  those  beneath 
the  areas  to  be  physically  mined  that  may  be  recharged  from  those  aquifers 
that  are  mined.     It  is  true  that  the  surficial  aquifers  are  presently  in 
use  in  eastern  Montana,  but  it  is  also  true  that  in  our  modeling  of  future 
groundwater  potentials  and  needs  for  eastern  Montana  we  are  in  some  cases 
looking  to  considerable  depths  for  future  water  supplies.  CUR. 

(3)  (a)  (i)  (ac)     This  is  completely  out  of  the  realm  of  the  Department. 
Methods  of  compensation  will  be  determined  by  the  personalities  involved 
and  if  necessary,  the  decisions  of  the  courts.  GT 

(3)  (a) (i) (ad)    This  provision  will  discourage  the  industry  and  make  it 
cheaper  and  easier  not  to  try  saving  water  in  an  area  where  all  good  water 
should  be  saved.     In  the  event  the  industry  is  conscientious  enough  to 
conserve  the  water  despite  unnecessary  restrictions,  to  whom  shall  the 

data  be  available?  GT 

■ 

i 
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(3)  (a)  (n)     This  should  read:     "all  major  known  materials."    All  materials 
would  include  hundreds  of  minerals,  some  of  them  occuring  only  once  in 
several  sections.     Artificial  weathering  and  plant  growth  data  are  just 
that.  GT 

(3)  (b)     I  know  of  no  way  to  give  "comprehensive  plans,"  in  this  kind  of 
detail,  for  an  operation  that  will  last  20  or  30  years.     I  think  this 
would  be  a  year  to  year  or  2  year  and  no  more  than  5  year  estimate.  It 
is  not  possible  to  cover  the  "entire"  area  of  an  operation  in  that  some 
land  anticipated  to  be  mined  may  never  be  acquired  while  operational  change 
may  deem  it  unfeasible  to  mine  some  lands  now  planned  to  be  mined.  GT 

B.  Preplanning  3  a  c  -  This  is  not  within  the  jurisdiction  of  the  Act 
and  is  more  properly  a  civil  matter  to  be  settled  by  the  parties.  DNR 

(3)  (b)     This  regulation  covers  mining  and  reclamation  plans  but,  also, 
speaks  of  "method  of  operation,"  which  is  defined  in  the  law  as  "method 
or  manner  by  which  the  cut  or  open  pit  is  made,  the  overburden  is  placed 
or  handled,  water  is  controlled,  and  other  acts  are  performed  by  the 
operator  in  the  process  of  uncovering  and  removing  the  mineral  that  affect 
the  reclamation  of  the  area  of  land  affected."     I  am  concerned  as  to  what 
the  Department  might  consider  as  "other  acts."    We  ask  that  the  Department 
limit  this  rule  so  that  it  is  clear  it  will  pertain  only  to  the  major 
facets  of  the  operation.     For  instance,  if  a  dragline  is  being  used  for 
stripping,  and  the  operation  is  going  to  change  to  a  stripping  shovel, 
then  written  permission  should  be  necessary,  and  should  a  change  from  using 
scrapers  for  stripping  to  using  a  dragline.     This  is  a  major  change,  and 
we  ask  that  the  rules  be  applied  only  to  major  changes  in  the  method  of 
operation.  MCC 

Further  Comments  on  Preplanning 

SCS:     delete  "all"  in  3a(i)(aa),  and   (ad),  3(ii) 
coal  meeting:     rewrite  or  qualify  3a(i)aa 

citizens'  groups:     1)     3a  (i)  expand  "aquifer  to  be  disturbed"  to  "aquifer 
to  be  directly  or  indirectly  affected." 

2)  3aa:     law  states  "known  or  readily  discoverable";  therefore  delete 
"that  may  be  affected  by  mining." 

3)  3b:     "Proposed  changes  may  not  be  implemented  until  the  Department  has 
given  written  approval."     Some  time  limit  should  be  specified. 


4.     MINING  AND  RECLAMATION  PLAN 


(4)  (a)  (i)     What  is  "complete  backfilling"  into  prior  cut?  GT 
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(4) (i)     Complete  backfilling  should  be  defined.     To  me,  it  implies  that 
the  pit  is  completely  filled  to  the  original  elevation,  and  I  am  unable 
to  determine  what  is  actually  meant  by  "complete  backfilling  into  each 
previous  cut  will  be  accomplished  prior  to  removal  of  mining  equipment 
from  the  site."     "Site"  must  refer  to  the  entire  mining  operation;  be- 
cause, surely,  the  company  must  have  the  right  to  move  a  dragline  from 
one  pit  to  another,  even  though  they  be  a  mile  apart;  and  I  am  unable 
to  reconcile  this  requirement  of  backfilling  each  previous  cut  with 

(b)  (aa)  on  page  3,  which  states" ... .the  grading  and  backfilling  shall 
not  be  more  than  two  spoil  ridges  behind  the  pit  being  worked;  the  spoil 
from  the  pit  being  considered  the  first  ridge."    We  ask  that  this  be 
clarified  and  that  the  rule  allowing  us  to  follow  with  grading  and  back- 
filling two  spoil  ridges  behind  the  pit  being  worked  be  kept  intact,  as 
this  is  the  only  way  that  coal  will  not  be  lost.     As  long  as  the  Depart- 
ment desires  such  detailed  rules  and  regulations,  it  is  most  probable 
that  they  should  define  what  "concurrent"  means  in  view  of  the  regulations 
set  forth  on  page  3  under  grading,  part  of  which  I  have  quoted.  MCC 

F.     Under  (4),    (a),   (i),  and   (ii)  ,  it  has  been  discussed  with  you  the  use 
of  the  words  "complete",  "site",  and  "parting  materials."    The  word 
"complete"  should  be  eliminated  and  instead  of  "site"  the  words  "permit 
site"  or  "from  the  intended  mining  operation"  should  be  inserted.  MCC 

(4)  (ii)     Should  be  restated  so  as  to  demand  that  the  plan  show  only  where 
parting  materials  are  to  be  placed  in  the  backfill.     If  no  parting 
materials  are  present,  it  stands  to  reason  that  all  of  the  overburden 
will  constitute  the  backfill,  and  in  reality  what  is  being  strived  for 
under  the  law  is  reclamation  and  the  final  results  of  reclamation,  which 
in  all  honesty  is  going  to  depend  exactly  on  the  amount  and  the  quality 
of  the  top  soil.  MCC 

(4)  (a) (iii)     The  Department  must  approve  a  method  and  site  for  disposal 
because  the  law  states  these  things  will  be  buried.  GT 

Section  4   (a) (iii)     The  statement  on  possible  adverse  effect  of  buried 
fly  ash  to  groundwater  recharge  probably  should  be  revised  to  read  "no 
adverse  or  detrimental  effect  on  the  quality  of  groundwater."     The  burial 
of  fly  ash  in  itself  will  probably  have  little  additional  adverse  effect 
on  the  recharge  system.     The  overall  impact  on  the  rate  of  recharge  will 
depend  more  on  the  location  of  the  strip  mine  within  the  groundwater 
system  rather  than  the  individual  constituents  buried  in  the  spoils.  As 
I  understand  it,  the  greatest  potential  problem  associated  with  the  burial 
of  fly  ash  is  that  of  groundwater  contamination  through  the  leaching  of 
toxic  substances.  EQC 

(4)  (ab)     Of  the  proposed  regulations  talks  of  material  shortages  in  the 
area  of  the  box  cut,  as  well  as  excesses  in  the  area  of  the  box  cut  or 
final  highwall.     Surely  materials  are  not  going  to  be  hauled  from  the  box 

« 
1 


cut  if  there  is  a  shortage  of  material  in  that  area.     Deep  and  serious 
consideration  should  be  given  immediately  to  discarding  this  regulation 
and  substituting  a  regulation  calling  for  a  rapid  transition  from  the 
original  terrain  through  the  box  cut  to  the  reclamation  area.     You  have 
to  bear  in  mind  that  if  the  box  cut  material  is  to  be  sloped  into  the 
original  terrain  on  a  5  to  1  slope,  considerable  area  will  be  covered: 
and,  probably,  the  damage  thus  caused  will  far  outweigh  any  benefit  of 
reclamation.     Sloping  the  box  cut  material  into  the  original  terrain  at 
a  45  degree  slope  is  far  more  desirable  than  covering  undisturbed  ground 
needlessly  in  order  to  obtain  a  gradual  slope.     Frankly,  the  law,  and 
even  the  rules  and  regulations,  do  not  face  the  fact  that  there  is  an 
excess  of  material  from  the  box  cut  and  a  shortage  of  material  from 
there  on  where  large  coal  seams  are  removed  from  shallow  overburden.  MCC 

Under  Mining  and  Reclamation  Plan,  Section  4    (a),  Backfilling,  Item  (iv) , 
you  propose  to  use  box  cut  spoil  under  certain  conditions  to  fill  final 
cut  of  the  mining  operation  to  accomplish  designated  20°  slope.     In  area 
mining,  which  will  be  the  common  method  of  operation  on  the  plains  of 
Wyoming,  box  cut  spoil  volumes  are  relatively  small  due  to  the  fact  that 
most  operations  begin  mining  at  the  outcrop.     These  small  volumes  can 
easily  be  blended  into  existing  topography.     With  an  estimated  10  to  20 
years  of  elapsed  time  before  final  cut  is  made,  permanent  vegetation 
and  possibly  a  stand  of  trees  could  be  growing  in  this  area.     The  pro- 
posed rule  should  apply  only  to  contour  mining.      Carter  Oil 

The  proposal  that  box  cut  spoils  or  portions  thereof  behauled  to  the 
final  cut  under  certain  conditions  should  be  of  great  concern  not  only 
to  the  raining  companies,  but  to  the  Department.     I  don't  think  that 
the  Department  realizes  that  final  cuts  in  some  mines  may  not  occur  until 
the  last  cut  taken  in  the  mine.     In  some  instances  this  time  could  be 
as  much  as  30,  40,  or  even  50  years  away.     This  poses  a  problem  of  what 
to  do  with  material  from  the  box  cut,  and  it  appears  as  though  the  most 
prudent  and  reasonable  thing  to  do  is  to  shape  this  material  as  soon  as 
possible  so  that  it  blends  into  the  reclamation,  even  though  the  slope 
on  the  box  cut  material  may  far  exceed  the  slope,  limit  set  up  in  the 
rules  and  regulations.     One  rapid  transition  from  the  original  terrain 
to  a  reclaimed  area  surely  is  better  than  having  the  box  cut  materials 
piled  for  a  number  of  years,  waiting  to  be  hauled  to  the  final  highwall.  MCC 

To  require  the  first  cut  spoils  to  be  used  to  fill  in  the  final  cut  in 
every  case  unless  the  operator  can  clearly  demonstrate  that  other  dis- 
position is  sound  and  has  received  specific  approval  of  the  Department 
to  do  so.  NRDC 

C4)  (b)  (i)     I  think  you  really  mean  "general  original  shape"  not  "approximate 
original  contour."     Original  contour  will  be  in  direct  conflict  with  the 
5:1  grading  requirements  much  of  the  time  as  well  as  causing  the  loss 
of  must  valuable  water.  GT 
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(4)  (b)  (i)     To  restore  the  land  to  original  contour  requires  knowing  the 
topography  before  mining  and  after  mining,  therefore  topographic  maps 
at  a  common  horizontal  and  vertical  scale  should  be  provided  before  mining 
commences  and  after  grading  is  completed.  DNR 

Also,  it  is  unclear  who  makes  the  determination  that  the  restored  area 
"need  not  necessarily  have  the  exact  elevation  of  the  original  ground 
surface."  DNR 

G.    Under  paragraph   (4),   (b) ,   (i),  the  sentence  "where  a  flat  slope  or 
a  surface  with  less  slope  than  the  original  ground  surface  is  desired," 
the  words  "is  desired"  should  be  modified  by  adding  "by  the  landowner 
or  the  department."    Nowhere  in  your  rules  and  regulations  do  you  take 
into  consideration  the  desires  of  the  landowner.     Generally  this  coal 
is  federally-owned,  the  land  is  privately-owned,  or  Indian-owned,  yet 
the  Department  is  attempting  to  exercise  jurisdiction  over  not  only  the 
reclamation  of  the  land,  but  also  the  operation  of  the  mine  by  the  coal 
companies.     Such  an  exercise  of  jurisdiction  can  only  go  so  far  in  the 
exercise  of  police  powers,  and  protection  of  the  environment.     When  it 
exceeds  certain  bounds,  it  is  an  improper  exercise  of  power  and  contrary 
to  the  free  enterprise  system  upon  which  America  was  founded.  Through- 
out your  rules  and  regulations,  the  Department  should  be  very  careful 
not  to  exceed  its  authority  and  due  consideration  should  be  given  to 
the  coal  companies  in  their  operation  of  these  properties .  MCC 


F.     Grading:     Section  4  (b)  (i)  specifies  that  no  final  graded  slopes  are 
to  be  steeper  than  5:1  "unless  otherwise  approved  by  the  Department." 
The  rules  should  specify  the  circumstances  under  which  the  Department 
would  consider  approving  such  an  exception.    A  flat  5:1  requirement 
without  exception  should  be  considered.  NRDC 

(4)  (b)  (i)     This  regulation  contains  the  statement  "Where  a  flat  surface 
or  a  surface  with  less  slope  than  the  original  ground  surface  is  desired, 
such  surface  shall  be  deemed  to  comply  with  backfilling  and  grading  to 
the  approximate  original  contour."     The  question  immediately  arises,  "If 
desired,"  by  whom?  MCC 

I  have  already  pointed  out  that  a  5  to  1  ratio  despoils  considerable 
undisturbed  ground,  and  I  would  strongly  suggest  that  mosfc  careful  con- 
sideration should.be  once  again  given  to  this  matter  before  issuance 
of  the  final  rules  and  regulations,  particularly  as  it  relates  to  haul- 
age roads  through  the  overburden  piles.  MCC 

Section  4   (b) (ii)     States  that  to  be  considered  current,  grading  and 
backfilling  shall  meet  certain  requirements  "unless  exceptions  are  granted 
by  the  Department."    Although  it  is  somewhat  unclear,  these  exceptions 
do  not  appear  to  refer  back  to  the  exceptions  mentioned  in  Section  4(b) (i) 
(highwalls,  box  cut  spoils,  railroad  loop  and  fills).    Also,  it  is  some- 
what vague  as  to  how  an  exception  is  obtained.  EQC 

Mining  and  Reclamation  Plan  -  Grading  -  Setting  of  arbitrary  time  limits 
will  not  permit  sufficient  flexibility  for  individual  operations  with 
unique  conditions.  DNR 
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(4)  (b)  (ii)  (ab)     This  provision  will  certainly  discourage  augering  and 
further  conservation  of  the  resource.  GT 

(4) (b) (ii) (ad)     Highwall  reduction  in  no  instance  to  occur  less  than 
1500  feet  behind  mining  activities  yet  in   (ac)  a  time  period  of  60 
days  is  granted  for  augering  and  reclamation  15  days  behind  that.  Not 
consistant.     1500  feet  is  too  close  as  it  would  be  impossible  to  remove 
the  highwall  support  equipment  and  mining  machines  necessary  before 
shooting  and  sloping  operations  to  commence.     Highwall  sloping  should 
not  be  required  until  all  surface  support  equipment  and  mining  machines 
are  reestablished  in  another  area   (some  60  to  90  days).     Sloping  the 
highwall  is  a  dangerous  job  and  should  not  be  attempted  during  winter 
snows  nor  in  any  rainy  condition.  GT 

(4)  (b)  (iii)     The  company  must  grade  and  backfill  according  to  the  re- 
quirements set  forth.     Whether  this  work  is  done  with  a  scoop  shovel 
or  some  sophisticated  experimental  machine  is  not  the  concern  of  the 
Department.  GT 

There  are  several  examples  of  requirements  such  as  under   (B)  Grading 
(V):     "All  fill  and  cut  slopes  shall,  immediately  after  filling  or 
cutting,  be  seeded  with  temporary  grasses  and  legumes..."    Many  should 
be,  but  there  would  appear  to  be  alternatives,  even  on  the  haulage 
roads  referred  to  above ,  that  would  be  better  seeded  to  permanent  vege- 
tation or  there  would  be  no  particular  advantage  to  any  seeding.  SCC 

(4) (ac)  This  regulation  requires  that  backfilling  and  grading  be  com- 
pleted within  90  days  after  the  completion  of  an  operation.  Once  again, 
the  definition  of  operation  is  not  clear.  Surely,  you  cannot  impose  a 
90-day  rule  when  another  part  of  the  regulations  state  you  are  current 
in  your  operation  if  you  are  leveling  and  backfilling  two  spoil  ridges 
behind  the  pit  being  worked.  MCC 

(4)  (ac)     Requires  that  highwall  reduction  lag  no  more  than  1500  feet 
behind  mining  activity  on  the  final  cut.     The  effect  of  this  rule  is 
to  require  an  operator  to  put  a  haulage  way  through  the  waste  banks  at 
1500  foot  intervals.     There  is  no  way  of  passing  trucks  through  the  area 
where  the  highwall  is  being  reduced.  MCC 

(4) (c)  (ii)     The  company  must  reduce  highwall  as  required  and  this  should 
be  determined  by  the  companys 1  qualified  engineers  as  the  situation 
demands.     The  methods  used  should  be  flexible  and  may  vary  just  as  the 
highwall  varies.  GT 

Section  4  (c) ,  Highwall  Reduction,  Item  (i).  All  highwalls  shall  be  re- 
duced to  no  greater  than  20°  from  the  horizontal  etc.     CARTER  OIL 
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(4)  (ag)  (VIII)  This  entire  rule  poses  to  me  the  question  of  just  how  long 
the  Department  intends  to  exercise  their  authority  over  the  land.  It 
appears  to  me  that  once  the  operator  has  met  the  conditions  and  the 
reclamation  has  been  accepted  by  the  Department,  the  title  to  the  land 
and  the  authority  to  the  use  of  the  land  reverts  to  the  land  owner.  I 
think  this  is  a  good  time  to  point  out  to  the  Department  that  after 
their  authority  over  the  land  expires,  the  land  owner  can  do  what  he 
wants.     He  can  use  or  abuse  the  land,  as  he  so  desires.  MCC 

Further  Comments  on  Mining  and  Reclamation 

Exxon  suggests  separate  section  for  coal  and  uranium. 
4  a  i :     delete  complete 

4  a  i:     "site"  to  "area  of  the  intended  mining  operation" 

4  a  iii :     delete  "on  the  ground  water  recharge  system" 

b(ii)ac:     after  "operation."     add  "unless  otherwise  approved  by  the 

Department."    Delete  "In  no  instance ...  strip  mine  cut." 

Make  some  provision  for  fill  after  augering. 

See  also  Appendices  I  &  II. 

APPENDIX  II     Pages  14-23 


APPENDIX  II 


-14- 


E^ON  COMPANY  U.S.A. 

POST  OFFICE  BOX  2180  •  HOUSTON,  TEXAS  77001 


MINERALS  DEPARTMENT 


3  1973 


May  31,  1973 


Mr.  Ted  Schwinden,  Commissioner 
Department  of  State  Lands 
State  Capitol 
Helena,  Montana  59601 

Dear  Mr.  Schwinden: 


S 


Jim  Mancuso,  Manager  of  our  Western  District,  has  asked 
me  to  review  and  comment  directly  to  you  on  the  proposed  rules 
and  regulations  implementing  the  Montana  Strip  Mining  and  Recla- 
mation Act  as  it  pertains  to  open  pit  mining  and  reclamation. 
Mr.  Mancuso  plans  to  send  you  directly  his  comments  on  the  nro- 
posed  rules  for  regulating  exploration.     I  appreciate  the  opportu- 
nity to  present  some  suggestions  which  I  hope  you  will  find  help- 
f  ul .  & 

„tiH,aHXX°V;Tny,,U,S,A'  firmly  beli*ves  that  the  mining  and 
utilization  of  fuel  and  mineral  natural  resources  are  essential 
activities  which  are  fully  compatible  with  the  preservation  and 
improvement  of  environmental  values.    We  support  and  encourage 
reasonable  and  practical  regulations  which  prevent  abuse  oifhe 
conWnueent  all°Wing  essen*ial  economic  activities^  To 

With  the  objective  of  encouraging  reasonable  and  practical 

SK  E*SEkT!  W°Uld  +Uke  J°  SUgg6St  that  the  Board  consider  set- 
SSLSm  y  Separate  rules  for  °Pen  Pit  mining  operations  for 

minerals  such  as  uranium  as  distinguished  from  strip  mining  for 

HT^ll  HL&^^/V0^*  t0  area  StriP  fining    In  open 
pit  mine  disturbs  relatively  small  areas  of  land,  continues  in 

operation  in  one  place  for  a  long  period  of  time    and  deduces 

ir^BXSii^?8 ,hf  ;ln?ral,l:  ProP°rtion  *°  the'laSd  ^disturb- 
ed     Because  of  the  basic  differences  between  these  types  of  surface 

^ffl    ^  S6Parate  treatment  should  ^  given^each  Tn^l 

Because  of  the  loner  life  of  an  nnPn  ni+  ™i  „^  „  

rpfiama+inn  ^-p  ^„„^K,  ,      B  -lj-xc  ui  an  open  pit  mine,  contemporary 

llll^l    !    /  over*urden  storage  areas  is  essential  to  prevent 
erosion  and  damage  to  aesthetic  values.     The  nrooosed  r^mit™!™* 
of  complete  backfilling  and  final  grading  to  tSe^ppro^maie 
original  contour  is  not  practical  for  open  pit  mines      sSc ha  re- 
quirement would  not  only  cause  great  economic  harSship  on  the  mLe 
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operator  and  result  in  economic  and  material  waste,  but  it  would 
also  require  an  open  pit  mine  operator  at  the  end  of  a  long-term 
mining  operation  to  destroy  already  reclaimed  and  revegetated 
overburden  storage  areas  and  re-deposit  the  already  reclaimed 
overburden  in  the  open  pit.     Reclamation  standards  for  open  pit 
mines  should  allow  the  permanent  deposition  of  overburden  mate- 
rials on  the  land  surface,  with  the  requirement  that  the  over- 
burden deposits  be  contoured  to  blend  with  surrounding  natural 
topography,  covered  by  topsoil,  and  revegetated.    Conversion  of 
open  pit  areas  into  lakes  by  allowing  natural  influx  of  ground 
water  and  surface  water  after  mining  has  ceased  should  be  re- 
cognized as  an  acceptable  and  usually  desirable  reclamation 
method,  provided  that  the  filling  water  is  of  suitable  quality 
and  that  the  final  slope  of  the  reclaimed  pit  walls  is  low  enough 
to  allow  safe  access  by  man  and  animal.     Rigid  slope  limitations 
should  not  be  specified  for  either  reclaimed  pit  walls  or  over- 
burden storage  areas.     Rather,  final  slopes  which  can  be  safely 
negotiated  by  man  and  grazing  animals,  and  which  are  stable  under 
the  prevailing  local  conditions  should  be  permitted. 

I  appreciate  the  opportunity  to  comment  on  the  proposed 
regulations  and  sincerely  hope  that  my  suggestions  will  be  help- 
ful to  you.  I  believe  that  experience  in  other  states  is  showing 
that  regulations  which  are  flexible  enough  to  allow  mine  reclama- 
tion plans  to  be  formulated  to  fit  local  conditions  and  to  encour 
age  creative  reclamation  efforts  are  more  successful  than  regula- 
tions which  apply  one  rigid  set  of  rules  which  have  the  objective 
of  "putting  it  back  exactly  like  it  was". 

Sincerely , 

-. 

-  i 

Gerald  D.  Ortloff 
Environmental  Advisor 


GDO/ew 


cc:     Mr.  R.  B.  Spivey 
Mr.  R.  E.  Rohn 
Mr.  J.  D.  Mancuso 
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PEABODY  COAL 

SUBSIDIARY  OF  KENNECOTT  COPPER  CORPORATION 

WEST  DIVISION 

45th  &  Peoria  St..  Montbello  Office  Building.  Denver.  Colorado.  80239.  Phone  (303)  341-0620 


June  5,  1973 


Mr.  Ted  Schwinden 
Commissioner  of  State  Lands 
State  Capitol 

Helena,  Montana    59601  '&  ■ 

Dear  Mr.  Schwinden: 

On  behalf  of  Peabody  Coal  Company,  I  submit  the  following  comments 
on  Proposed  Rules  and  Regulations  under  Senate  Bill  94  (4)  Paragraphs 
(b)  Grading. 

(i)  All  final  grading  on  the  area  of  land  affected  will  be  to 
the  approximate  original  contour  of  the  land.    Lands  shall 
be  deemed  to  have  been  completely  backfilled  and  graded  to 
their  approximate  original  contour  when  the  contour  of  the 
land  conforms  approximately  to  the  contour  of  the  original 
ground.    However,  the  final  surface  of  the  restored  area 
need  not  necessarily  have  the  exact  elevations  of  the  origin- 
al ground  surface.    Where  a  flat  surface  or  a  surface  with 
less  slope  than  the  original  ground  surface  is  desired, 

such  surface  shall  be  deemed  to  comply  with  backfilling  and 
grading  to  the  approximate  original  contour.    With  the 
exception  of  final  highwalls,  box  cut  spoils  and  railroad 
loop  and  access  road  cuts  and  fills,  no  final  graded  slopes 
shall  be  steeper  than  five  hoirzontal  to  one  vertical 
(5:1)  unless  otherwise  approved  by  the  Department. 

(ii)  Final  grading  shall  be  kept  current  with  mining  operations. 
In  order  to  be  considered  current,  grading  and  backfilling 
shall  meet  the  following  requirements  unless  exceptions 
are  granted  by  the  Department: 

(aa)  On  lands  affected  by  area  strip  mining,  the  grading  and 
backfilling  shall  not  be  more  than  two  spoil  ridges  behind 
the  pit  being  worked;  the  spoil  from  the  pit  being  con- 
sidered the  first  ridge.    The  Department  may  allow  delayed 
grading  of  box  cut  spoils  if  better  recontouring  will 
result. 

(ab)  If  the  operation  involves  stripping  and  augering,  the 
augering  shall  follow  the  stripping  by  not  more  than 
sixty  (60)  days  and  final  grading  and  backfilling  shall 
follow  the  augering  by  not  more  than  fifteen  (15)  days,  but 
in  no  instance  shall  an  area  be  left  ungraded  more  than 
'1,500  feet  behind  the  augering. 

(d)       Buffer  Zones. 


j 


1 
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(i)       Haulageways  or  "ramp"  roads  through  the  spoils  area  shall 
be  permitted  only  if  the  presence  of  such  roads  will  not 
delay  or  prevent  recontouring  and  revegetation  as  required 
by  the  act  and  rules  pursuant  thereto. 
After  reading  these  paragraphs  our  main  concern  is  haulage  ways 
into  our  pit  area.    We  feel  after  study  of  these  paragraphs,  each  related 
to  the  other,  gives  us  limited  and  sometimes  no  access  to  our  pit  area. 
We  have  taken  the  time  to  take  pictures  and  make  drawings  which  we  are 
submitting  as  Exhibit  1.  A,B,C,  2.  A,B,  etc.    We  hope  you  will  find 
these  helpful  in  understanding  our  problem.    Through  these  exhibits  we 
hope  to  explain,  how  we  can  maintain  better  contouring  and  also  have 
safer  haulage  ways  if  given  longer  periods  to  become  current  in  these 
areas. 

Below  I  have  taken  Paragraphs  4  -(b)(i)  (aa)  d-(i)  to  show  effects 
on  our  haulage  system. 
4-(b)  Grading. 

(i)    All  final  grading  on  the  area  of  land  affected  will  be  to 
the  approximate  original  contour  of  the  land.    Lands  shall 
be  deemed  to  have  been  completely  backfilled  and  graded  to 
their  approximate  original  contour  when  the  contour  of  the 
land  conforms  approximately  to  the  contour  of  the  original 
ground.    However,  the  final  surface  of  the  restored  area 
need  not  necessarily  have  the  exact  elevations  of  the 
original  ground  surface.    Where  a  flat  surface  or  a  surface 
with  less  slope  than  the  original  ground  surface  is  desired, 
such  surface  shall  be  deemed  to  comply  with  backfilling  and 
grading  to  the  approximate  original  contour.    With  the 
exception  of  final  highwalls,  box  cut  spoils  and  railroad 
loop  and  access  road  cuts  and  fills,  no  final  graded  slopes 
shall  be  steeper  than  five  horizontal  to  one  vertical  (5:1) 
unless  otherwise  approved  by  the  Department. 

(aa)      On  lands  affected  by  area  strip  mining,  the  grading  and 

backfilling  shall  not  be  more  than  two  spoil  ridges  behind 
the  pit  being  worked;  the  spoil-  from  the  pit  being  considered 
the  first  ridge.    The  Department  may  allow  delayed  grading 
of  box  cut  spoils  if  better  recontouring  will  result. 

(d)       Buffer  Zones. 

(i)       Haulage  ways  or  "ramp"  roads  through  the  spoil  area  shall  be 
permitted  only  if  the  presence  of  such  roads  will  not  delay 
or  prevent  recontouring  and  revegetation  as  required  by  the 
act  and  rules  pursuant  thereto. 
By  having  to  stay  within  two  spoils  with  grading  to  be  current, 
this  means  we  would  have  to  fill  our  haulage  ways  to  depths  indicated  in 
Exhibits  (3-A,B,C).    This  gives  us  180  to  200  ft.  to  pull  our  trucks  to 
a  height  of  46  ft.  in  90  ft.  overburden.    Off  the  bottom  seam  our  trucks 
would  be  pulling  to  the  heights  of  91  ft.    This  is  a  grade  of  45$.  Our 
suggested  grades  by  Engineers  is  7%  as  shown  in  Exhibit  4(A).  Our 
suggested  distance  to  maintain  a  good  and  safe  haulage  way  out  of  the 
pit  area  is  900  to  1300  ft.  depending  on  the  depth  of  the  highwall. 
After  a  haulway  has  reached  this  distance,  then  we  could  start  grading 
as  other  cuts  are  taken  back  into  the  highwall.    After  the  haulway  has 
been  abandoned  grading  and  contouring  can  be  completed  as  shown  in  pictures 
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Respectfully  submitted, 

Kenneth  Moore 
Peabody  Coal 


General  Superintendent 
West  Division 
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Elevation  of  Roadway  some  as    the  top   of  Rosebud  Seam 


Scale  :  I  "=  20 ' 
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Elevation  of  Roadway    same  as   the  top  of   Rosebud  Seam 

Scale    I  =  20" 
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Elevation  of  Roadway    same  as   the  top   of  Rosebud  Seam. 
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RESULTING    SPOIL  PEAKS  OVER  NORMAL 
SPOIL    LEVEL   TO  MAINTAIN    5  to  I  SLOPE 
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5 .  BLASTING 

(5)     All  blasting  is  fully  and  carefully  controlled  by  the  Federal  and 
State  Government.     To  force  a  set  of  underground  blasting  rules  upon 
surface  operators  would  be  numerous  if  it  weren't  so  expensive.  Further- 
more, the  Department  will  be  dedicating  personnel  time  to  the  care  of 
this  redundant  paper  work  and  this  is  a  waste  of  the  Montana  taxpayer's 
money .  GT 

H.     There  are  other  areas  in  the  proposed  rules  that  have  been  discussed 
with  your  Department  and  are  set  forth  in  Exhibit  A,  particularly  blasting. 
The  control  of  blasting  of  coal  is  vital  to  the  economics  of  the  operation, 
and  if  the  operator  is  in  compliance  with  federal  and  state  regulations, 
your  Department  should  not  concern  itself  any  further.  MCC 

In  regard  to  blasting,  it  is  apparent  that  whoever  wrote  the  rules  and 
regulations  was  not  familiar  with  coal  mining  in  eastern  Montana  and  was 
unaware  of  the  fact  that  in  some  mines  the  coal  is  blasted  before  being 
loaded.     The  rules  were  written  for  mass  blasting  of  overburden,  and  we 
have  no  objection  if  the  rules  are  confined  to  this  type  of  blasting.  KR 

Regulations  in  blasting.  I  urge  that  the  Department  stay  out  of  the 
safety  field  and  confine  themselves  to  mining  and  reclamation.  MCC 

It  is  really  the  intent  of  the  Department  to  get  into  the  safety  function 
of  mining  in  this  manner,  then  they  better  decide  and  set  forth  what  a 
standard  blasting  signal  is,  and  they  should  bear  in  mind  that  we  already 
have  all  types  of  signals  going  all  times  of  the  day.  MCC 

We  note  with  interest  the  section  relating  to  "Blasting"  beginning  on 
Page  5,  Section  5,  Sub  Paragraph   (b)  where  it  states  that  "The  State  Coal 
Mine  Examining  Board  shall  establish  tests  and  certification  procedures 
for  the  licensing  of  a  person  or  persons  engaged  in  the  direct  supervision 
or  control  of  blasting  operations.     No  blasting  operations  may  be  con- 
ducted on  any  mining  operations  within  the  State  unless  the  person  dir- 
ectly supervising  or  controlling  a  blasting  operations  has  been  properly 
licensed  or  certified  by  the  "Examining  Board."  MCC 

When  you  refer  to  the  "State  Coal  Mine  Examining  Board,"  you  apparently 
mean  the  Board  of  Examiners  of  applicants  for  Coal  Mine  Foreman  and  Mine 
Examiner,  and  the  Board  of  Examiners  of  Applicants  for  State  Coal  Mine 
Inspector.     These  Boards  were  abolished  by  the  Executive  Reorganization 
Act  of  1971,  and  the  Division  of  Workmen's  Compensation  assumed  all  of 
the  functions  of  these  Boards.  MCC 

As  far  as  the  possibility  of  the  Division  of  Workmen's  Compensation  assuming 
any  of  the  functions  under  your  rules  on  blasting,  it  must  be  pointed 
out  that  our  budget  does  not  provide  funds  for  a  licensing  program  such 
as  your  rules  propose,  and  we  could  not  assume  such  a  function.  MCC 

As  a  point  of  interest,  I  believe  you  should  look  very  closely  at  the  pro- 
visions in  your  proposed  rules  granting  to  an  agency  licensing  powers.  I 
believe  you  may  run  into  real  constitutional  problems  in  any  such  granting 
of  authority  by  administrative  rule.     Any  licensing  of  individuals  would 
probably  require  legislative  action.  MCC 
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It  is  practically  impossible  to  schedule  the  time  of  day  when  coal  will 
be  blasted;  and,  as  pointed  out,  any  attempt  to  impose  this  procedure 
will  cause  a  loss  of  coal,  as  I  have  explained  previously.  MCC 

The  words  "adjacent  residents  and  property  owners  in  Montana"  may  not 
mean  a  great  deal;  because  the  adjacent  residents  and  property  owners 
live  as  much  as  10  or  12  miles  from  the  mine,  and  it  is  doubtful  whether 
any  activity  at  the  mine  would  concern  such  an  individual.     If  the 
department  is  going  to  insist  on  such  detailed  rules  and  regulations, 
they  should  clarify  what  is  meant  by  adjacent  residents  and  property 
owners .  MCC 

I  am  concerned  about  the  statement  that  the  Department  will  require  an 
instrumented  blast,  using  seismic  devices,  to  determine  the  airblast 
overpressure  and  particle  velocities  to  insure  that  a  safe  blast  limit 
is  being  achieved;  because  the  rules  do  not  define  what  a  safe  blast 
limit  is.     Surely,  enough  controversy  has  been  had  in  this  country  to  in- 
dicate there  is  no  general  agreement  as  to  what  a  safe  blast  limit  is; 
and  if  the  Department  is  going  to  impose  such  a  regulation,  certainly 
the  operator  has  a  right  to  know  what  the  airblast  overpressure  and 
particle  velocities  are  going  to  be  in  relation  to.  MCC 

Constant  reference  is  made  to  standard  industry  signal  system;  and  if 
there  is  such  a  thing,  and  if  you  are  going  to  maintain  a  safety  posture 
within  your  rules  and  regulations  covering  reclamation,  then  you  better 
define  what  signals  you  are  talking  about.  MCC 

We  ask  that  if  the  Department  is  going  to  concern  themselves  with  the 
safety  of  our  employees  that  they  eliminate  from  this  rule  the  charging 
of  holes  in  the  coal  seam.     Frankly,  it  would  be  of  considerable  relief 
to  all  of  us  if  they  would  just  allow  us  to  operate  under  the  state  and 
federal  mining  rules  and  regulations.  MCC 

Further  Comments 

Blasting  regulations  as  written  should  apply  only  to  overburden,  not  seam. 
State  Coal  Mine  Examining  Board  section  should  be  eliminated. 


6.     WATER  QUALITY 


Section  6.     Groundwater  in  eastern  Montana  is  very  high  in  dissolved 
solids,  and  some  of  Hodder's  work    (Res.  Rep.   20)   suggests  a  possible 
accumulation  of  salts  in  some  of  the  ponds  at  Colstrip  and  that  the  build- 
up may  eventually  become  critical  to  the  survival  of  plants  and  animals 
in  and  around  the  ponds.     If  a  company  proposes  to  reclaim  part  of  a 
mine  site  to  a  lake,  the  rules  probably  should  contain  a  provision  re- 
quiring the  applicant  to  conclusively  demonstrate  that  highly  saline  water 
will  not  develop.     This  might  be  accomplished  through  an  extension  of 
rule  3    (a) (i) (ad)   regarding  the  establishment  of  lakes  and  ponds.  EQC 
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One  other  point.     The  water  resources  and  quality  sections  should  be 
supplemented  by  a  formal  procedure  requiring  the  operator  to  secure  a 
certificate  of  compliance  with  the  Stream  Preservation  Act.     The  act 
currently  applies  to  the  modification  activities  of  public  agencies  and 
should  thereby  cover  application  approvals  by  the  Department  of  State 
Lands .  EQC 

In  section  6  water  quality  is  discussed.     Under  item  C  of  that  section 
allowable  turbidity  increases  are  specified.     We  would  suggest  the 
section  be  changed  to  read  "at  no  time  will  any  discharge  exceed  what 
is  presently  allowed  in  the  Montana  Water  Quality  Criteria  for  turbidity 
or  any  other  water  quality  criteria."  F&G 

Reference  is  made  to  Rule  5(c);  and,  apparently,  this  should  be  6(c); 
because  5(c)  refers  to  blasting.  MCC 

In   (6) (i)  the  requirement  that  ditches  that  carry  water  intermittently 
be  retopsoiled  and  revegetated  with  grasses,  etc.     Immediately  poses 
the  problem  as  to  what  is  to  be  done  about  ditches  that  are  put  in  on 
an  annual  basis.  MCC 


Section  7,  Topsoiling,  is  the  section  that  I  feel  is  most  inadequate  in 
your  proposed  rules  and  regulations.     Specifically,  I  am  seriously  dis- 
turbed, as  I  have  been  in  the  past  and  have  indicated  in  my  testimony 
before  Congress  and  the  State  Legislature,  by  the  State  of  Montana's 
repeated  implication  that  removal  of  topsoil  is,  per  se ,  beneficial.  As 
I  now  see  these  final  proposed  recommendations,  I  realize  that  the  term 
'topsoil'  itself  is  perhaps  being  misused.     In  Subsection   (b)    (i),  it  is 
stated  that  analysis  of  samples  from  the  soil  types  present  on  the  area 
of  land  affected  shall  be  provided  and  that  these  analyses  shall  indicate 
the  desirability  of  individual  soil  types  for  revegetation  purposes  and 
should  include  a  list  of  parameters  such  as  pH,  percentage  of  available 
soil  macronutrients ,  texture,  etc.     The  problem  here  is  that  we  have  not 
asked  where,  in  the  soil  profile,  these  analyses  are  to  be  made:  If, 
indeed,  there  is  soil  in  eastern  Montana  and  if  there  is  any  zonal  deve- 
lopment of  this  soil,  we  would  expect  all  of  the  parameters  requested  to 
vary  with  depth.     The  layman's  term  'topsoil'   is  not  a  term  used  by  soil 
scientists  because  it  is  not  specific  to  any  particular  upper  portion  of 
a  soil  profile.     General  use  of  topsoil  will  include  A  horizons  or  a  com- 
bination of  A  and  B  horizons  in  most  instances.     In  eastern  Montana,  both 
A  and  B  horizons  are  present  for  some  soils  and  not  for  others.     What  we 


Further  Comments 


6bi  -  "shall  be  constructed  at  'or  above'  the  points..." 
6di  -  delete  "resulting  from  a  10-year  storm. " 


7. 
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want  to  know  to  manage  those  lands  and  to  insure  adequate  reclamation  is 
how  the  A  and  B  profiles,  if  they  exist,  differ  from  each  other  and  from 
underlying  strata.     Thus,  we  really  wish  to  ask  applicants  to  provide 
the  information  listed  in  Section  7  for  each  of  the  profiles  or  each  of 
!JV\rata  °f  the  soil-     Standard  soil  science  techniques  would  indicate 
that  these  measurements  requested  of  the  applicants  be  made  at  intervals 
of  two  inches  or  less  throughout  the  top  three  to  four  feet  of  the  soil 
profile.     Further,  these  measurements  should  be  made  for  each  of  the  mosaic 
°fS011  types  Present  on  any  area  to  be  mined  or  disturbed.     Ridge  top 
sites  will  differ  from  those  in  swales  even  though  the  general  soil  class- 
ification may  remain  the  same.  CUR 

For  wise  management  and  potential  reclamation  of  sites  and  for  adequate 
advisement  on  stock  piling  of  ' topsoil  \  it  is  necessary  that  the  state 
fce  provided  with  adequate  information  to  be  able  to  determine  whether 
mixing  of  A  horizon  material  with  material  beneath  it  will  be  deleterious 
or  not  have  a  potentially  deleterious  effect.     To  do  this,  we  need  profiles 
°r  vertlcle.measurements  of  variation  in  the  various  parameters  that  your 
office  has  indicated  are  necessary  for  each  soil.     The  present  wording 
and  the  present  request  will  provide  no  information  whatsoever  to  the  state 
on  which  to  base  adequate  advisory  management  decisions.     If  these  data 
were  supplied  for  only  the  surface  A  horizons  of  the  soil,  for  example, 
we  would  not  know  if  a  calcium  carbonate  horizon  (Cca)  existed  at  a  given 
depth  below  the  B  horizon  for  a  particular  site,  nor  would  we  know  whether 
mixing  A  horizon  material  with  parts  of  that  calcium  carbonate  rich  hor- 
izon would  defeat  future  fertilization  or  nutrient  augmentation  procedures 
to  increase  available  soil  nitrogen.     In  other  words,  we  would  not  be  able 
to  tell  whether  stock  piling  of  'topsoil'  would  be  harmful  and  actually 
reduce  vigor  of  growth  on  the  site  in  comparison  with  that  which  might 
be  achieved  without  stock  piling  the  A  horizon  material.     Similarly,  salt 
hazard,  clay  content,  exchangeable  sodium,  sodium  absorption,  cation  ex- 
change capacity,  and  available  macronutrients  cannot  be  predicted  beneath 
the  ground  from  a  given  surface  sample.  CUR 

What  essentially  the  state  has  created  here  is  a  regulation  which  proposes 
that  mine  operators  shall  strip  off  some  undetermined  thickness  of  the 
top  of  the  ground,  turn  it  up,  and  then  redistribute  it  over  the  surface 
of  the  ground  following  recontouring  after  completion  of  mining  operations. 
As  I  have  repeatedly  stated  in  my  public  testimonies,  and  as  has  also 
Professor  Carl  Wambolt  in  the  Agricultural  Experiment  Station  at  Bozeman, 
it  is  necessary  that  soil  be  stock  piled  by  horizon  where  soil  has,  in 
nature,  vertically  distinct  units.     To  do  otherwise  may  do  more  harm  than 
good.     I  believe  that  it  is  possible  for  the  state,  using  minimal  available 
data,  and  an  adequate  soil  scientist  as  an  advisor,  to  recommend  stock 
piling  procedures  that  are  site  specific  and  that  will  insure  the  best 
possible  use  of  stock  piled  soils.     I  do  not  believe  that  the  present  rec- 
ommendations are  adequate  and  in  fact  believe  that  they  may  be  detrimental 
in  many  conditions  in  eastern  Montana.     I  find  another  error  in  philosophy 
in  the  presentation  of  the  rules  and  regulations  with  regard  to  selection 
of  seed  or  plant  sources  for  revegetating  sites  undergoing  reclamation. 
For  Section  7,  paragraph   (g) ,  subsection   (ii) ,  you  state  that  the  appi : 
ation  must  show  that  the  topsoil  substitute  proposed"  will  support  a  duu 
vegetal  cover  of  predominantly  native  perennial  species  equivalent  to  th,  ' 
existant  on  the  site  prior  to  any  mining  related  disturbances."        wou I  J 
modify  this  to  add  after  the  word  species  and  genotypes  and  after  the  wor< 
equivalent  in  diversity  and  mosaic  pattern,  and  again  in  Section  8,  par  u,  „  h 
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(b)   I  would  say  that  an  operator  shall  establish  a  permanent  diverse  veg- 
etative cover  of  predominantly  native  species  and  genotypes  by  seeding 
or  planting...     Subsection   (c)  of  Part  8  states  that  "an  operator  shall 
utilize  the  locally  produced  seed  and  seedlings  native  to  Montana  when 
available  in  sufficient  quality  and  quantity."    Although  the  intent  of 
this  section  seems  clear,  it  could  be  construed  that  it  would  be  adequate 
to  select  seed  sources  from,  for  instance,  the  Bitterroot  Valley  when  avail- 
able in  preference  over  those  from  Wyoming  or  South  Dakota.     This  could, 
of  course,  be  disastrous.     What  apparently  is  not  understood  here,  is 
that  local  genotypic  variations  in  given  species  can  be  very  large.  Across 
Montana  from  east  to  west  one  would  expect  very  wide  genetic  variation 
in  certain  species  of  native  grasses  and  this  genetic  plasticity  would 
cause  very  much  reduced  success  of  native  species  if  the  seed  was  selected 
from  areas  without  the  specific  soils  and  specific  climatic  variation  and 
geologic  history  of  a  given  region.     This  means  that  seed  must  be  selected 
on  the  same  geologic  substrates  within  the  given  region  of  southeastern 
Montana  under  approximately  the  same  climatic  conditions  and  on  the  same 
types  of  soils  if  it  is  to  have  any  assurance  of  local  success  for  recla- 
mation.    Choosing  seed  sources  from  the  Flathead  Valley  for  use  in  eastern 
Montana,  despite  the  fact  that  the  species  may  be  identical,  would  be  fool- 
ish and  shows  very  considerable  lack  of  understanding  of  species  diversity 
and  native  plant  genetics.  CUR 

(7)  (b)     The  soil  survey  has  no  value  since  under  (7)  (a)  all  topsoil  must 
be  removed  anyway.     There  may  be  times  when  the  topsoil  should  be  removed 
and  buried,  but  the  company  is  not  given  this  option.     (7)  (b)  (i)  (ah)  This 
requirement  needs  to  be  limited.  GT 

I  find  the  regulation  proposed  for  topsoiling,  planting,  and  revegetation 
to  be  most  interesting;  because  it  totally  ignores  what  the  wishes  of 
the  land  owners  might  be,  and  it  assumes  that  all  land  is  going  to  be  used 
for  grazing.     It,  further,  makes  the  assumption  that  the  Department  has 
long  term  tenure  over  the  reclaimed  lands ,  and  I  think  it  should  be  kept 
in  mind  that  somewhere  along  the  line  the  person  who  owns  the  land  should 
have  something  to  say  about  the  final  use  of  his  land.     Of  course,  all 
the  rules  and  regulations  totally  ignore  the  fact  that  once  the  Department 
releases  the  land,  the  land  owner  can  do  as  he  pleases.     He  can  either  use 
or  abuse  the  land  to  exhaustion,  he  can  cut  the  trees  and  shrubs  and,  of 
course,  at  all  times,  even  during  mining,  he  can  post  his  land  against 
use  by  the  public.  MCC 

:  I 

Further  Comments 


7b  -  delete  "recognized"  and  "or  equivalent"  and  add  "qualified  soils  " 

8.     PLANTING  AND  REVEGETATION 


(8)  This  section  presupposes  the  mined  area  will  be  reclaimed  primarily 
as  a  wilderness  area  or  an  area  designed  for  the  production  of  wildlife, 
when  in  fact  most  of  the  area  to  be  mined  in  Montana  has  been  used  for 
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grazing  for  several  generations.     If  the  land  is  to  be  reclaimed  for 
grazing  purposes  then  the  use  of  predominately  native  species  is  not 
consistent  with  good  reclamation  practices  as  the  native  species  will 
not  produce  the  maximum  productivity  and  useability.     (8) (c)  Can't 
say  too  much  about  this  one  as  my  brother-in-law  is  a  Montana  seed  peddler 
and  he  will  make  a  lot  of  money.      (8) (m)     Please  include  in  the  Rules 
and  Regulations  the  grazing  system  you  wish  us  to  use  for  deer  and  ante- 
lope .  GT 

Section  8,  subsection   (i)    (the  first  of  the  sections  so  labelled  i) 
states  that  an  operator  shall  use  means  as  necessary  to  establish  a  diverse 
and  permanent  vegetative  cover  including  irrigation.     Does  this  mean  that 
the  state  condones  the  use  of  irrigation  to  establish  the  vegetative 
cover  but  would  then  allow  irrigation  to  cease?     It  does  not  appear  to  me 
that  anywhere  within  the  regulations  the  state  has  addressed  itself  to 
the  problem  of  continued  irrigation  once  vegetative  cover  is  developed 
under  an  irrigation  regime.     Indeed,  some  perennial  grasses  and  forbes  can 
be  better  established  with  temporary  irrigation  but  I  do  not  see  assurance 
within  these  proposed  regulations  that  irrigation  would  not  be  used  as  a 
crutch  rather  than  as  an  aid  to  perpetuation  of  a  suitable  ground  cover.  CTTR 

(8)     Planting  and  Vegetation.      (8)     Perhaps  the  words  "permanent  vegetative" 
should  be  added  between  the  words  "desired"  and  "cover"  of  the  next  to 
last  line  of   (8) (L) .  DNR 

Both  the  law  and  rules  make  it  difficult  to  use  introduced  plants.  Sit- 
uations will  exist  when  they  can  be  used  to  advantage  for  special  use 
pastures,  wildlife,  recreation,  or  other  uses.     There  are  many  examples 
where  introduced  species  are  superior.  SCS 

If  the  approved  reclamation  plan  portrays  what  the  land  is  to  look  like 
and  the  use  and  kind  of  vegetation  to  be  established,  then  the  operators 
should  be  permitted  to  find  the  best  way  of  accomplishing  it.     If  not  done 
properly,  then  the  results  would  not  be  approved.  SCS 

The  rules  do  not  adequately  specify  the  nature  and  timing  of  on-site  in- 
spections to  determine  compliance  with  the  Act,  the  rules  and  the  approved 
mining  and  reclamation  plan.  NRDC 

G.     Bond  Release:     The  rules  contain  no  requirements  for  release  of  the 
reclamation  bond  as  provided  for  by  Section  11(5)  of  the  Act.     That  section 
requires  retention  of  at  least  $200  per  acre  grading,  backfilling  and  top- 
soiling  until  planting  and  revegetation  is  done  "according  to  law  and 
approved  by  the  Department."     The  standard  for  granting  Departmental  approval 
should  be  specified.  NRDC 

The  Department  is  clearly  required  to  make  such  "investigations  and  inspect- 
ions  (as  are)  necessary  to  insure  compliance  with  this  Act.     Section  5(5) 
Several  questions  arise  here:     What  is  the  "preinspection"  referred  to  i 
Section  4(e)(iii)?    Will  there  be  an  inspection  or  preinspection  upon  receipt 


of  every  permit  application?    Does  the  reference  to  "on-site  inspection" 
in  Section  9 (1)  of  the  Act  mean  that  every  area  covered  by  every  pro- 
specting permit  and  strip  mining  application  will  receive  an  on-site 
inspection?    Does  Section  8 (e)  of  the  rules  mean  reclamation  or  reveg- 
etation  efforts  will  be  inspected  annually?     How  often  -  expressed,  for 
example,  in  terms  of  at  least  so  many  inspections  per  year  -  will  ongoing 
mining  operations  be  inspected?     How  about  inspections  of  road  construction 
Water  impoundments,  drainages  or  treatment?     How  will  citizen  complaints 
filed  under  Section  22  be  treated;  e.g.  will  compliance  inspections  be 
made  immediately?    The  intentions  of  the  Department  along  these  lines  should 
be  disclosed  in  more  detail  in  order  to  put  the  operators  and  the  public 
on  notice  of  the  enforcement  efforts  to  be  made.  NRDC 

H.     Time  Limits  for  Topsoiling,  Planting  and  Revegetation:     Section  11(4) 
of  the  Act  requires  the  Board  to  include  in  its  rules  provisions  estab- 
lishing time  limits  for  the  completion  of  these  activities.  Although 
such  limits  are  established  in  the  rules  for  grading  and  backfilling 
Section  4 (b)  (ii )  (aa) ,  they  are  not  established  in  Section  7  (topsoiling) 
or  Section  8   (planting  and  revegetation)   for  the  activities  governed  therein. 
This  must  be  corrected  in  the  final  rules.     See  also  Section  13  of  the 
Act,  requiring,  inter  alia,  topsoiling  and  water  management  practices  to 
be  kept  current  with  the  operation  "as  defined  by  rules  of  the  Board", 
which  is  likewise  omitted  from  the  draft  rules.  NRDC 

Further  Comments 

8c  -  delete 

8b  -  consider  adding  genotype 

81  -  add  "and  erosibility"  after  "...and  seedling  take." 


9 .  PROSPECTING 


(9)     Prospecting:     Perhaps  a  requirement  should  be  added  that  before  any 
prospe  ctLng  may  be  commenced  the  Department  must  receive  a  copy  of  a  use 
authorization  issued  by  the  land  agency  or  property  owner  of  the  land  upon 
which  prospecting  is  to  be  conducted  except  on  lands  owned  by  the  pros- 
pector. DNR 

Section  9  of  your  proposed  rules  and  regulations  deals  with  the  require- 
ments related  to  mineral  prospecting.     Subsection  e  of  those  rules  and 
regulations  deals  with  the  minimum  requirements  of  prospecting  roads.  We 
would  like  to  see  those  minimum  requirements  also  include  a  requirement 
that  prospecting  roads  circumvent  key  wildlife  areas  and  that  those  key 
areas  specifically  include  wintering  areas  utilized  by  all  species  of 
game  animals  and  the  mating  grounds  of  game  birds.  F&G 

Some  proprietary  confidentiality  -  without  the  consent  of  the  permitee  or 
applicant  -  in  certain  parts  of  prospecting  permit  reports   (such  as  test 
boring  or  core  sampling  information) ,  we  urge  that  any  such  exception  be 
as  limited  as  possible.  NRDC 
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Further  Comments 

Exxon  suggests  prospecting  should  be  a  section  in  itself 
9e   (xiii)  -  should  be  4  (e)viii  instead  of  5  (xi) . 


GENERAL  COMMENTS 

E.     Plan  Modification:     The  prospecting  permit  and  surface  mining  permit 
forms  attached  to  the  proposed  rules  set  forth  some  very  loose,  general 
requirements  for  their  modification;  e.g.,  when  it  is  "impracticable"  to 
implement  and  maintain  the  previously  adopted  plan.     More  detailed  stan- 
dards are  necessary  which  should,  inter  alia,  require  that  public  notice 
and  hearing  be  given  on  such  modifications.     They  should  also  provide 
that  a  field  modification  is  valid  only  for  a  short  period   (e.g.,  ten  days) 
unless  the  Board  ratifies  it  within  that  time.     These  requirements  should, 
m  other  words,  be  considerably  tightened.  NRDC 

Section  4    (4)  of  the  Act  states  that  the  board  will  conduct  hearings  under 
the  provisions  of  the  act  or  the  rules  adopted  by  the  board.     Neither  the 
rules  nor  the  act  contain  any  information  regarding  the  handling  of  public 
meetings  or  hearings.     If  there  is  intention  to  go  beyond  the  Administrative 
Procedures  Act  in  encouraging  participation,  it  should  be  specified.  It 
would  also  be  helpful  if  the  rules  outlined  the  means  by  which  the  rules 
and  regulations  can  be  amended  and  revised.  EQC 

The  rules  should  also  provide  adequate  means  to  notify  the  general  public 
of  actions  taken  under  the  Act.  NRDC 

...section  be  included  which  guarantees  the  public  access  to  inspect  all 
data,  permit  applications,  permits,  maps,  mining  and  reclamation  plans, 
mining  reports,  planting  and  vegetation  reports,  correspondence  and  all 
other  pertinent  information,  during  normal  business  hours  at  specified 
locations.  NRDC 

Section  5(7)  of  the  Act  states  that  the  department  may  adopt  rules  with 
respect  to  the  filing  of  reports,  issuance  of  permits,  and  other  matters 
of  procedure  and  administration.     The  rules  and  regulations  contain  very 
little  of  this  type  of  information.  EQC 

F.     Review  of  Rules:     The  rules  could  also  contain  a  provision  providing 
for  a  comprehensive  review  of  the  rules  for  a  specified  time;  e.g.,  one 
year,  after  they  go  into  operation.  NRDC 

A.     Applicability  of  the  Rules:     The  rules  do  not  explain  the  enforcement 
policies  of  the  Board  and  the  Department  regarding  the  scope  of  the  Act: 
i.e.,  whether  and  to  what  extent  the  Act  will  be  applied  to  federally 
owned  coal   (with  or  without  federally  owned  surface)  and  tribal-owned  sur- 
face.    The  Act  itself  applies.     Similarly,  the  regulations  should  clear  In- 
state that  compliance  with  state  law  does  not  insulate  operators  from 
federal  requirements  and  vice  versa.  NRDC 
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B.     In  the  day  to  day  operation  of  a  coal  mine,  there  are  acts  of  God, 
emergencies,  accidents,  etc.,  that  require  instant  adjustments  and  dec- 
isions by  the  mine  operator;  he  should  not  be  required  to  obtain  the 
approval  of  the  State  Land  Department  in  making  such  adjustments  and 
decisions.     There  should  be  a  statement  in  your  rules  and  regulations 
that  allows  the  operator  the  freedom,  without  obtaining  a  waiver  or  app- 
roval of  the  Department,  to  make  instant  adjustments  and  decisions  be- 
cause of  acts  of  God,  emergencies,  accidents,  etc.  MCC 

Under  Section  11,  Item  (6),  of  the  new  law,  an  operator  may  submit  alter- 
nate plans  which  do  not  coincide  with  the  required  backfilling,  grading, 
highwall  reduction,  or  top  soiling  of  the  Act  and  only  require  approval 
of  the  board  before  obtaining  a  permit.     This  alternate  plan  should  be 
recognized  in  the  rules  and  regulations.      CARTER  OIL 

The  rules  and  regulations  probably  should  specify  criteria  for  the  ident- 
ification of  situations  that  might  be  considered  exceptions.  Allowing 
the  Department  to  grant  exceptions  without  identifying  exception  criteria 
leaves  a  lot  to  administrative  discretion.  EQC 

We  respectfully  request  that  the  rules  and  regulations  be  more  definitive 
than  they  are  and  confine  themselves  to  the  problems  set  forth  in  the 
law.  MCC 

i 

As  a  concluding  comment  the  Board  may  want  to  consider  as  part  of  the  rules 
and  regulations  requirements  for  submission  of  information  necessary  to 
make  evaluations  for  the  determination  of  reclamation  costs  for  tax  credits 
each  year.     For  example  costs  for: 

-Salvaging  or  replacing  topsoil 
-Seed  bed  preparation 
-Planting  and  seeding  cost 
-Grading  spoils 
-Sloping  high  walls 
-Fertilizer  costs 

-Experimental  costs  pro-rated  over  the  life  of  the  experiment 
-Water  diversion  and  control  structures  for  reclamation  activities 
-Cost  of  personnel  used  for  on  site  reclamation  work 

-Depreciation  of  equipment  used  for  reclamation.  DNR 

i 

Further  Comments 

For  all  sections  of  the  rules  procedures  used  in  each  type  of  testing, 
whether  it  be  a  soils  test,  a  wildlife  study,  or  whatever,  should  be  specified. 
Also,  where  a  test  or  analysis  needs  to  be  done  it  should  be  specified  that 
a  qualified  professional  be  the  one  to  do  it. 


